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You have asked for our Office’s views concerning the effect of international treaties and
federal laws on the treatment of individuals detained by the US, Ammed Forces dunng the ™ -
conflict in Afghanistan In particolar, you have asked whether the laws of armed conflict apply
o the conditions of detention and the procedurss for trial of members of al Quoda and the
Taliban milita. We conchade that these treaties do pot protect mombers of the al Oacda
ofganiration, which as a pon-Stalc acfior camno! be 2 party to the inlcrpational aprecmoots
goverping war. We further conclude that that these weaties do not apply to the Taliban milita
This memorandum expresses o view a3 10 whether the President should decide, as a matter of
policy, that the U.S. Armed Forces should adbere 1o the standards of conduct in those treaties
with respect 1o the treaoment of prisoners.

We believe it most uscful 1o structure the analysis of these questions by focusing on the
War Crimes Act, 18 US.C. § 2441 (Supp. I 1997) ("WCA™). The WCA directly incorporates
several provisions of international treatics governing the laws of war into the federal criminal
code, Part [ of this memorandum describes the WCA and the most relevant treaties that it
icorporates: the four 1949 Geneva Conventions, which generally regulate the treatment of non-
combutants, such as prisoners of war ("POWs*), the injured and sick, and civilians."

Pant ] examines whether al Qaeda deiness can claim the protections of these
apreements. Al Qacda is merely a violent political movement or organizabon and not 8 pation-
stale. As a result, it i incligsble to be 2 signatory to any treaty. Because of the novel nature of

'ﬁ_‘fﬂnﬁ-m-f-hllh—-.lf‘hﬂ—lﬂﬂt.“wll 1949, were ratified by tar
Unsied States on Juby 14, 1999 Thesr s % Cosvennon for S Amebarsnos of tw Continon of the 'Wosmaded
and Sk s Armed Forom 2 @ Field, & UST. 3115 "Genevs Copventios ™) e Convention for the
Asmehoragen of the Concition of Wounded, Sack s Shupretrcied Memben of Armed Foroe o Sea, 6 US T, 3219
("Oczerva Convention I}, the Convention Relative o the Tresment of Prisosens of War, & US.T. 3517 ("Genva
Comvention TT™); and the Conveotion Relutive o the Prosectios of Civilian Persoss m Time of W, 6 US.T. 3317
(“Oenava Convention TV}
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this conflict, morcover, we do not believe that al Queda would be included m non-international
forms of armed conflict to which some provisions of the Geneva Conventions might spply.
Therefore, neither the Gencva Cooventions nor the WCA regulate the detention of al Queda

Pant [l discustes whether the same Deaty provisions, as incorporated torough the WCA,
apply to the treatment of captured members of the Taliban miliua We believe that the Geneva
Conventions do not apply for several reasons.  First, the Taliban was not a government and
Afghanistan was not — even prior 10 the beginning of the present conflict - a functioning State
duning the period in which they engaged in bostilities agmnst the United Stales and its allies.
Afghaniyan's status as a failed state is ground alone to find that members of the Taliban militia
are not entitled 0 enemy POW starus under the Geneva Conventions.  Further, it is clear that the
mﬁpmmmmwuwwm-mummmm
restormtion of a legitimate government capable of performing Afghanisian's Treafy obligations.
Sccond, it appears from the public evidence that the Taliban militia may have been s0
mntertwined with al Qacda a8 1o be functionally indistinguishable from it To the extent that Thess
Taliban militia was more akin to 3 non-povernmental organiration that used military fores 1o
pursae its religious and political ideology than a functioning povernment, its members would be
on the smme legal footing a: al Qasda

In Pant IV, we address the question whether any cusiomary international law of ammed
conflict might apply to the al Qaeda or Taliban militia members detained during the course of the
Afghanistan conflict. We conclude that customary international law, whatever its source amd
conlent, does pot bind the Presudent, of resunict the actions of the United States military, becanse
it does pot constitule federal low recogrized under the Supremacy Clause of the Constitution.
The President, bowever, bas the consttutional authority as Commander in Chief 1o interpret and
apply the customary or commaon laws of war in such a way that they would extend to the conduct
of members of both al Qaeda and the Taliban, and also to the conduct of the U S, Armed Forces
towards members of those groups taken as prisoners in Afghanistan.

It is our undersunding that your Department is considering two basic plans regarding the
mreatment of members of al Qaeda and the Taliban militia detained during the Afghanistan
conflict. First, hmmeWMmlmtmdihmm:wdlhlrleulh:UE Nuvy base

might arise concerning Guantsname Bay.” Second, your Department is developing procedures
to implement the President's Military Order of November 13, 2001, which establishes military
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commissions for the tnal of violations of the laws of war commstied by pon-U S, citizens ? The
question has ansen whether the Geneva Conventions, or other meicvant intornational treaties or
federal laws, regulate these proposed pobicies.

We belicve that the WCA provides a useful suting point for owr asalysis of the
spphcation of the Geneva Conventions to the teatmen: of detunees captured in the Afghanictan
thester of operations.” Section 2441 of Title 18 renders cortain acts punishable as “war cimss.”

The statute's definition of thal term imcorporales, by rcfoence, certain treatics or beaty
provisions relating 1o the laws of war, including the Geneva Conventions.

A._Section J44]: An Overview
_Section 2441 reads in full as follows:

War erimes

() Offcasc. -Whoever, whether inside or outside the United States, commits a
war crime, in any of the circumstances described in subsection (b), shall be
Ened under this title or imprisoned for life or any term of years, or both, and if
death resubts to the victim, shall also be subject to the penalty of death, & i

(b) Circumstances -The circumstances referred 1o in subsection (a) are that the
person commiting such war crime or the victim of such war crime is a
member of the Armed Forres of the Unuted Sttes or a pational of the United
States (as defined in section 101 of the Imougration and Nationality Act).

(<) Definiton - As used in this section the term “war crite™ means any conduct-

(1) defined as a grave breach in any of the internationa] corvent:ons sgned &t
Geneva 12 August 1949, or any protocol to such convention 1o which the United
Stales is » party; _

(2) prohibited by Article 23, 25, 27, or 28 of the Annex to the Hague
Convention IV, Respecting the Laws and Customs of War on Land, signed 18 s “
October 1907: -

(3) which constitutes a violation of common Article 3 of the international
conventions sipgned at Geneva, 12 August 1949, or any protocal to such
convention to which the United States is 2 party and which deals with pon-
uternational srmed conflict; or

! See prmeraily Memrantes for Ao K Gossales, Counsel o the Pressdess, foes Petrick F. Philbes Depety
At Aosmry Gemarnl, Ofice of Legal Couasel, Re  Lepaluy of the Lie of Muuary Commisrions 3o Try
Terrorisn (New. &, 2001).

" The rule of lenity requarss that e WICA br mad 50 i o ensst Bt prospocuve defesdass bave adequas ootics
of the nanar of the acts that the st conderned. See, eg. Carnllo v Usnited Ssases, 130 US 120, 131 (2000). In
Dhose cases in which the spphcation of 3 tesry Ecorporsed by the WCA i wnchesr, thevefore, the rule of lenity
reguirea Ul te inlerpremative issue be resolved m the defendant’s favor
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(4) of a person who, in relation w0 an anmed conflict and contrary 1o the
provisions of the Protoco] on Prohibitions or Restrictions on the Use of Mines,
Booby-Traps and Other Devices as amended a2 Geneva on 3 May 1996 (Prowocol
I as amended on 3 May 1996), when the United States is a party o such Protocol,
willfully kills or causes senions Injury to civilians

IBUSC § 2441,

Section 2441 lists four categories of war crimes. First, it eriminalizes “grave breaches™
of the Geneva Cooventions, which are defined by treaty and will be discussed below. Secord, it
makes illegal conduct prolubited by articles 23, 25, 27 and 28 of the Annex to the Hague
Coovention I'V. Third, it eriminalizes viclations of what is known as “common™ Article 3, which
is an identical provision common 1o all four of the Geneva Conventions, Fourth, it cnmioalizes
conduct prohibited by certain other laws of war treaties, once the United States joins them. A
House Report states that the original legislation “carries out the international obligations of the
United States under the Geneva Coaventions of 1949 to provide criminal penalties for certain
war crunes.” H.R. Rep. No. 104-698 at 1 (1996), reprinted in 1996 US.C.C.AN. 2166, 2166.
Each of those four conventions inclades a clause relating to legislative implementation and to
criminal punishment * ~ -

In cnacung sccoon 2441, Congress also sought to )l cortain perceived gaps in the
coverage of federal criminal lew. The main gaps were thought to be of two kinds: subject maner
junsdiction and persocal jurisdiction. Fust, Congress found that “[t[here are major gaps in the
prosccutability of individuals undes federal crimival law for war cnimes commitied agzinst
Amencans.” HR Rep. No. 104-658 a2 6, reprinted in 1996 US.C.C.AN. at 2171. For example,
“the simple killing of aln American] prisoner of war”™ was not covercd by any exdisting Fedoral
statute. Jd at §, reprinied in 1996 US.C.C.AN. a2 2170 Second, Congress found that “[t]he
ability o cowt martial members of our ermed services who commit war crimes ends when they
leave military service. [Section 2441] would allow for prosecution even after discharge.” /d at

" That comemon clsuse resds m follown.

The |spnatory Nations] undertake to enact my legilation necesiary to provide effective penal manctions
for persons commattiog, or ondering 10 be conenitied, any of the grave breaches of the present Convention. .

+ . Each [vignatory pathon) shall be undes the obligaton 1o search for persons alleped to have commirsed,
or to have ordered to be coummtind, such peve breaches, and shall bring nuch penons, regardiess of their
maboality, before i own comrms _ . It pwy ale, o o prefen,  band nech persons over fior tial o
sswthey [supnatory matwn ], provided sock [sancs] has made out & pruma focw casc.

wﬁnmﬂ--ln“ L wri 4%; Gesews Convestion [1, ant. 50, Geneva Cosvestion [T, ast 129; Gesevs Coovemtion
a1

* Iz projecting our crimisal bew catrstsmitcrially 1 order b0 protect victims who ae Usited States matiemale
Cangrens was apparectly relyiag oo e icsatonal iw prmcple of pasuve peramality. The pasuve perazabity
precple “aasert that 5 state say apply biw - prtcalarty cramesal e - 10 s &1 comsuted outiude @ wxntery by
3 penon S 5 aetonk] where e vartes of e 3t v D aSamal ™ Unawd Sieses » Resag, 134 F3d 1121, 1133
MO Crl cort doned, 525 US. KM (1950) The precple sais reoputes of te fact thal “oach matos ks a
kpmamte muves Gl ) satesal ind prrmmoess cbabrash oot be maowed or deabied from self mpeoc o
mm Lawrigen v. Larven, 345 US. 571, 386 (1950); see abo Nallonic Lines Lad v Rhoditis Y98 IS
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7, reprinied in 1996 US.CC.AN.212172” Congress considered it important to fill this gap, not
only in the inlcrest of the victims of war crimes, but also of the accused. “The Americanc
prosecuted would have available all the procedural protections of the American justice sysicm.
These mugh! be lacking of the United Sutss extradited the individuals to their victims' home
countries for prusecution” Jd' Accordingly, Section 2441 criminalizes forms of conduct m
which a US. nanogal or a member of the Armed Ferces may be evther a vietim or a perpetrator.

The Geneva Conventions were approved by a dsplomatic conference oo August 12, 1949,
and remain the agreements 1o which more States have become parties than any other concermmg
the laws of war, Convention | deals with the treatiment of wounded and sick in armed forces in
the field; Convention [ addresses treatment of the wounded, sick, and shipwrecked in armed
forces sl sea; Convention Il regulats treatment of POWs, Coovention IV addresses the
treatment of citizens. While the Hague Convention TV establishes the rules of conduct against
the enemy, the Geneva Conventions set the rules for the treatment of the victims of war. =y

The Geneva Conventiona, likc treaties penenilly, structure Jegal relationships between
Mﬂﬁﬂﬂ.nﬂmm.ﬁm_&ﬁmmmwuﬁﬂﬂ' All
four Conventions share the same Article 2, known a3 “common Article 2." H states: — -

ity

In addition to the provisions whick shall be implemented in peacetime, the
present Convenbon shall apply 1o all cases of declared war or of any other armed
conflict which may aruse berween two or more of the High Coniracring Parnies,
even if the state of war is Dot recogmized by cae of them, a

The Convention shall also spply to all cases of partial or total occupation of the
. termitory of a High Contracting Party, even if the said occupation meets with no

armed resistance.

Ahbough ooe of the Powers iz conflict may not be & party to the present
Convention, the Powers who arc panties thereto ehall remain bound by it in their
mutual relations. They shall furthermore be bound by the Convention in relation
to the sald Power, il the latler accepts and applies the provisions thereof,

" 1n United Stares e rel. Toth v. Qucrles, 350 US. 11 [1955), the Supeeme Court had beld that » former servicemas
could pot constistonally be tied before & coul oartal wader the Usiform Cacde for Militery hustice (the "UTMI™)
Fﬂﬁlhﬁlﬂﬂ-hﬂ“-ﬁiﬂ-ﬂm

Tie primcyple of matonalty o ssrmabona! w reognoes St (a8 Conpreqs dad bhere) 8 St muy orummabze 3ot
periomed ormsicrrecally by i ows mbtonals. Set, op. Shnoies v. Florsda, 113 US. &9, 73 (1541), Siecle w
Bulova Waich Co,, 344 US. 280, 283 (1957}
'ﬁ-r!‘r—.-Mllhu.lnv.Fr-lﬂnlﬁuﬂn'miﬂlu.Hlﬂlllﬂllrhhﬁulhmﬂ'l
comract betewes saticas ). The Nead Money Casea, 112 US. 580, 558 (1884) (*A westy o prmanly & compect
between indepeadest satioes ) Ukied Ststes o= rel Servep v Geress, 109 FO4 165, 167 (34 Cie 1997)
(TTreasics s agreemesn between mtom. ). Vioms Conventioa on the Low of Treases, May 13, 1969, e 2, §
Mak 1132 UNTS 331, 330 ("TTjreany’ mcees &= istrrostemal spreenwsy o haded berwees St i writes
form and poverned by strrmatonsl bw . 7) (e "Wicons Cosvestina™}, sor peasrally Bamco Nopomal de Cuba v
Sabbating, Y76 US. 298, 422 (1564) ("The wnditemal vurw of izicrratonal law i that ot establishes subsmztive
princples for dewrmmiog whether ome coustry bas wronged aoother ™).

5
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. (Emphasis added).
As incorporated by § 2441(c)(1), e fouz Geneva Cosventions similarly define “grave
breaches * Geneva Coavention [T on POW;s defines & grave breach as

wilful killing, tortwre or inhuman treatmen: iocluding biological experiments,
wilfully causing great suffering or scrious injury to body or health, compelling a
prisoner of war to serve in the forces of the bostile Power, or wilfully depriving a
prisoner of war of the rights of for and regular tial prescribed in this Convention.

Geneva Convention [1I, art 130. As mentioned before, the Geneva Conventions require the
High Contracting Parties 1o epact penal legislation to punish anyone who commity or orders a
grave bresch See, ey i art 129 Fuither cach SGlé party hus e oblEates o seareh Tor and
bring to justice (either before its courts or by delivering a suspect o another State party) anyone
who commits 3 grave breach. No State party is permitied to absolve itselfl or any other pation of ~
liability for committing & grave breach.

Thus, the WCA does pot criminalive all breaches of the Geneva Couventions. Failure to

follow some of the regulations regarding the teamment of POWs, such as difSculty o moctingall -
of the conditions set forth for POW camp conditions, does not constitute 3 grave breach within
the meaning of Geacva Convention 1M1, =t 130. Only by cansing grest suffering or serious
bodily injury o POWSs, killing or wruning them, depriving them of access to a fair trial, or
mmmmhhMFthummmm:m_u
. breach  Similarly, unintentional, isclated collateral damage oo civilian targets would pot

constitute 3 grave broach withm the meaning of Goneva Cooventios [V, ant 147, Asticle 147

requires that for 3 grave breach 10 bave ocowred, destruction of property must have been done

w&mmﬁﬁm&mwﬂuuﬁwﬂﬁﬁﬁnmm
“willul."

D.C. e 3 of the G - : .

Section 2441(c)) alse defines a3 & war crime conduct that “constitutes a violation of
common Article 3" of the Geneva Conventions. Asticle 3 is 8 unique provision that govemns the - .
conduct of gignatories to the Conventions in a particular kind of conflict that is not one between
High Contracting Parties to the Couventions. Thus, common Asticle 3 may require the United
States, as 3 High Coatracting Party, % follow certain rules even if other parties o the coaflict arc
not parties to the Conventions. On the othe hund, Article 3 roguires state partics to follow only
cenain minimum standards of treatment toward prisoners, civilians, or the sick and wounded,
rather than the Conventions as a whole.

Common Asticle J reads in relevant part as follows

hﬁ:mﬂ-md:mﬂl:udlm:hmmmlh

territory of ene of the High Contracting Parties, each Party 1o the conflict shall be
bound to apply, as & minimum, the following provisions:
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(1) Persons mlang no active pat im the bostilities, including members of anmed
forces who have Laid down ther zmms and those placed Aors de combar by
scknen, wounds, detcation, or mny other canse, shall i all circumstmees be
treated humanely, withoot any adverse distincnion founded on race, color, religion
or faith, sex, birth or wealth, or any other sirnilsr criteria

To tus end, the following acts are and shall remagn prohibited at any time and
in any place whatsoever with respect 1o the above mentioned persons:

{a) violence to lifc and person, in particular murder of all kinds, mutilation,
cruc] reatment and torture;

(b) iang of bostages, - 3 e

(c) outrages upon personal dignity,'in parncular bumiliating and degrading -

treatment;

(d) the passing of sentences end the carrying out of executions withoul previous
Judgment pronounced by a regularly constituted court, affording all the judicial
guarantees which are rocognized as indispensable by civilized peoples

Pasties to the conflict -

Common article 3 complaments common Article 2. Article 2 spplies 1o cases of declared
war or of any other armed conlflict (hat may arise betwees two or more of the High Contracting
Parties, even if the state of war is not recognized by one of them.'® Common Article 3, however,
covers “mrmed conflict not of an international characier”™ — a war that does not wvolve coss-
border attacks - that occurs within the temitory of ane of the High Contracting Parties. There is
substantial reason o think that tus language refers specifically 1o & condition of civil war, or &
large-scale armed conflict betwoen a State and an ermed movement within its own lemilory.

To begin with, Article 3's text strangly supports the interpretation that it applics 1o large-
scale conflicts between a State and an ivsurpent group. First, the language at the end of Article 3
sttes that “[t]be application of the preceding provisions shall not affect the legal siatus of the
Parties to the conflict.” This provisian was designed 10 ensure that & Party that observed Article
3 dunng a eivil war would not be understood 1o have gramted the “recognition of the insurgeats
es an adverse party.” Frits Kalshowen, Constraints on the Waging of War 59 (1987). Second,
Mﬁd-lhhmwu'umﬂ:uﬂﬂ...mnhmfmqfﬂtﬂ&i
Contractng Parties” (emphasis added). This limitavion makes perfect sense if the Article

* Ardcle 2's reference w0 o 1 of war “bot recogrised™ by 3 belligment was spparently teaded o reler to
conflats wach a3 the |97 war berwers (ios anc Jopan. Bork gadey drsand (582 & atase of war exisied. Lo Jovee A
C. Gutieridge. The Gemeve Comventions of i54%, 26 Brit. Y B el L 294, 296-99 (1945

" ]

L]
'
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spplies 1 civil wars, which are fought primarily or solely within the temitory of a single state
The lemulstion makes little sense, however, a5 spphbed to a conflict between a State and a
trensnational temronist proup, which may cpeaie from difforent tomitonal bases, some of which
might be located in States that are parties to the Conventions and some of which might not be. In
such a case, the Conventions would apply to a single armed conflict in some scenes of action but
not in olbers — which seems inexplhicable,

This interpretation is supported by commentators. Cme well-known commentary states
that “a non-international armed conflict is distinet from an international armed conflict because
of the legal status of the entities oppoting each other; the parties to the conflict wre not sovereign
Smn.hutthngcrmummmflmﬁestmiu:uuﬂ:nmtbm:nrmmumudﬂ:ﬂmm&mﬂ
territory.” Lﬁhpluhnlrmm;mthnnmnymawh:hmcﬂmmmmp:mmd
stated that “u conflict pot of an international character occurring in the termitory of one of the

High Contracting Parties __ . must normally mean a civil war.~

Anslyzis of the Backpround to the adoption of the Geneva Conventions in 1949 confirms *
ow understanding of common Article 3. It sppears that the draflers of the Conventions had in
mind only the two forms of armed conflict that were reganded as matiers of general international
concern at the time: armed conflict between Nation States (subject to Article 2), and larpe-scale
eivil war within a Nation Stale (subject to Article 3). To understand the context in which the _
Geneva Conventions were drafted, it will be helpful 1o identify three distingt phases in the
development of the laws of war,

Fm&:nﬂ:umﬂhwnfmwhuﬂm:m&dmhmnmrhﬂm“hm;mf
and “insurgency.” The category of “belligerency™ applied 1o armed conflicts between sovercign
$H=I{ln1nﬁlhutwﬂmmunnfhdll]mrm:ﬁ?ﬂ war), while the category of
“insurgency™ spplicd 1o anned violence bremaking out within the territory of a sovercign State.™
Cormrespondingly, internafional low trested the two classes of conflict in different ways. Inter-
sate wars were regulated by a body of isternational legal rules poverning both the conduct of
hostilities and the protection of noncombatants. By coptrast, there were veary few intomational
rules governing civil unrcst, for States prefiared to regard intemal stife as rebellion; mutiny and
treason coming within the purview of national crimina! law, which precluded any possible
;nrulimbynlhtr States.™ This was 8 “clearly sovereipnty-orienied™ phase of inlernational
aw ]

"Emmum:ﬂ.ddm:lﬁmuhuﬂIﬂl!ﬂhhﬁmtnhmnfuhwlﬂﬁ :113-39
ﬂl"l'-m'ﬂﬂ.uh. 15E7) :

Crutteridgs, rupre 2,10, 22300, -

:.'.-huphn.nnl:.h The Recogmition of Cuban Belliperency. § Hare. L Rev, 406, 406 o] (1896).

See The Provecssor v. Dutko Tadse (forudicnson of the Tribsmal), {Appeals Charsiber of the International Crimsaal

Tobusal for the Former Yugosiavia 199%) (the "ICTY™), 105 LLR 453, 504-0% (E Lamerpacts and CJ.
Crearwood eds., 1957).
" 1d wt 505, see alio Gerald lrving Draper, Reffections on Low and Armed Conflicts 107 (1998) (“Befors 1549, in
the absence of recognized bellipmency accorded m the clements opposad 1o the povarnment of 8 Stz the law of
wat . .. had 5o application to mtermal ermed conflics. . . . Intermational law bad little of potluog o say as 1 bow the
Mﬁﬂhmmmmwhﬂmmﬂnﬂ.ﬁnh&mmﬁnmmrm;md
M.}.ﬂmmmmmmwMﬂmﬂmnr Soch conduct was a domestic
matier,

w'll
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The second phase began as early as the Spamish Civil War (1936-39) and extended
. through the time of the drafiing of the Geneva Conventions ustil relatively recently. During this
period, Stste practice bogan to apply cortain peneral principles of bumanitarian law beyood the
traditonal field of State-to-State conflict to “those intermal conflicts that constituted large-scale
civil wars. ™" hﬁmuuﬁpﬁhmwﬁﬁME]HTm&mﬂim
uwamuummmmmmﬂm Comunon
Artcle 3, which was prepared during this second phase, was apparently addressod to armed
conflicts akin 10 the Chinese and Spanish civil wars. As one commentator has described it,
Article 3 wat designed 1o restrain povernments “in the handling of armed wiolence directed
mﬁmhhmmu[munmﬁ:lwhhmﬂa
State,” h:mtﬂnlt:.dnpﬂmnfﬁ:ﬂmuﬂmuﬂmﬂudﬁwﬂhwhhn!mdcll
wﬂdmhﬂ-ﬂu’hﬂnlw

“$Stale-sovercignty-orienied approach” of international law. Tuwuﬂpmmﬂphmm

individual human rights. As a consequence, it blurs the distinction between imternational and ~

internal armed conflicts, and even tha! between civil wars and other forms of intemal armed

conflict. This approach is well illustrated by the ICTY"s decision in Tadic, which appears 1o take

the view that commen Article 3 applics to non-inlematicnal anned conflicts of any description,

and is not limited 1o civil wars between & Statc and a0 Imswrgent group. Io this concepuion, ... e
common Aricle 3 is oot just a complement W common Article 2, rather, it is & catch-all that
nuhhﬁ-um:dud;ﬁmuyudﬂ]nmdmﬂnﬂmm:hﬂdmmﬂmﬂtln

" Tadie, 105 1LR » %07 Indeed the rwesss of the Spasmal Creld War, = which "both e republican Gowormeem
[of Spain] ssd thind Smtes refand © reeopste B [Madomalist] mmrpres o belligerean” o w0 307, ﬂrh‘
meflered & memen Arscie 1 mioreses o “Se gl vana of e Paros © o wonflaet *

“.ﬁ-u‘.:!l

* Soe Dvwpes, Reflocnons o Law and Armed Conflcs, supra, ut 108
’M“im“&}h-ﬂmluﬂhﬂ-mumm
berfier with soa recent spproaches to stermabonal bumancanas bw, For cmmple, S Commenury on the -
Addinsagl Protocol af 8 hme [977 1o the Ceneva Convennond of 11 Auguit |99, iuwpra, ifier frsl soting mthe
text thad Article § applies when “the povermoent of & single Soue (] o conflics with one or more ermed factons
within it wermiory,” thereafier ruppets, in & foomods, that an ermed coaflict pot of san (niemational charsctor “may
wlen exdst bn which arrned factrems fipht agaion cach othey withou! intervention by e armed forees of the
eatablished government® Id §433F s nl. A nill broader oicrpretation appean o he sugrported by the language
of the declsion of the loternational Court of Justize (the “1CI™) in Mearogua v, U ited Sunbes — which, it should be -
made clear, mumummmuumqmmnmm:wwmm

m:mum-mhm‘mumm:mnmm
rubr e b apphod i the armed conflas of @ son-iniermational characer. Therr 8 oo doubt that,
ia the evenl of momancas] srmed coafben, e rules 1o copstc 8 minueses yurdstck, =
addstion to te morr claborate rules kb e abo 0 pply B strason] confiict; and they ere
makey wharh = e Courts opmees, mfect whet the Cowrt = 5405 called “glementury
Comsberyters of basaeiry *

iy ondd Paramilsery Acowse b and Apewsl Nearapes (Nesrope v Dol T, (lstsrmstom] Coort of
hastice 1986), 76 LLE 1, 441, ¥ 215 (E Lewterpacis and CJ. Grorswond ods, | 985) (emphasis sdded). The ICTS
lanpaapy i probebly best resd o suppes? Tt all “armed conflun® pry erther wlerestional of ahs-uterzancny] sad
that of ey are non crevmbosal, they are powerned by commen Arucie 3. If Gl ot conrort enderstandiog of the
quoted lnpeige, bowever, i should be ooted tal e roli was merely sbtnd 0 8 conchaion, witheut tmidag
. acooumnl slther of e precue languape of Article 3 or of the background 1o i sdoption.  Mareover, while it was true
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. Nonctheless, despite this recent trend, we think that such an interpretation of common
Article 3 fails to take into account, not only the lanpuage of the provision, but alse its histopeal
conicxt First, as we have desenbed above, such a readmg is inconsistent with the text of Article
3 itself, which applies only to “armed conflict not of an international character occwrring in the
territory of one of the High Contacting Parties.™ In conjunction with common Article 2, the text
of Article 3 simply does not reach international conflicts where one of the parties is not a Nation
State. If we were to read the Geneva Conventions as applying Lo all forms of armed conflict, we
would expect the High Contracting Pastics to have used broader lanpuage, which they casily
could have done. To imcrpret common Article 3 by cxpanding its scopc well beyond the
meamng borme by the text is effectively to amend the Geneva Conventions without the approval

of the State Parties to the agreements,

e e - P

Second, as we have d:s-r:ussnd. Arnr;ll:E-wuprcpueddu:mglpmndmwmchﬂm

traditional, State-centered view of inlcrmational law was still dominant and was only just
beginning to give way to a human-rights-based approach. Giving due weight to the State!
practice and doctrinal undersianding of the time, it seems to us overwhelmingly likely that an
mﬂ;mﬂetmmnwaumsm:mdlmnmmﬂmtmmnrMmt ,.-""f
Mation State and a failed State harboring and supporting a transnaticnal terTorist organizabon,
could pot have been within the contemplation of the draflers of common Article 3. These would| nf’,.-a"
have been simply unforeseen and, therefore, not provided for. Indeed, it seems to have been
unceriain even a decade afier the Conventions were signed whether common Article 3 applied to
armed conflicts that were peither international in character nor civil wars but anti-colonialist
wars of independence such as those in Algeria and Kenya, See Gerald Irving Draper, The Red

. Cross Conventions 15 (1957). Further, it is telling that in order to address this unforeseen
circumstance, the State Parties o the Geneva Conventions did not attempt to distort the terms of
common Article 3 to apply it to cases thet did not fit within its terms. [nstead, they drafied two
new protocols (neither of which the Uruteﬂ States has ratified) to adapt the Conventions to the
conditions of contemporary hwt:l:lgﬂ Accordingly, common Article 3 is best understood not
to apply to such ammed conflicts.

e

Third, it appears that in enacting the WICA, Congress did not understand the scope of
Article 3 to extend beyond eivil wars to all other types of internal armed conflict. As discussed
in our review of the legislative histary, whea E:Il.ﬂ:ldjng the WCA to cover violabions of common =~~~ =
Article 3, the House apparently understood that it was mdlf)rmﬁm:m}' provisions that “forbid
atrocitics occurring in both civil wars and wars between nations.™' If Congress had embraced s
much broader view of common Article 3, and hence of 18 U.S.C. § 2441, we would expect both

that onc of the conflicts 1o which the 1CT was addressing imclf — “{1]be comfiier between the contrax” forces and thass
of the Goverrunent of Niceagua™ — “was an srmed conflier which i3 "not of an mternational character,'™ id, at 448, 7
219, that conflict was recopnizably a civil war between ¢ State znd w0 Daopent group, 1ot 2 conflict betereen or
armng violent factions o a territery in whach the State had collspsed. Thits there is substantial reason to question
lﬂhpcmd-ttﬂptﬂflhﬂﬂﬂmhmﬂmﬁmkl

MthmlﬂwhhMWurlzmlmﬂ and Relsting to the Protection of
Victims of Internationa] Armed CenfHcts (Protoeol I), hae 8, 1977, 1125 UNT.S, 4; Protoeol Additioml to the
Geneva Cooventions of 12 Angust !Hmmdmu:gmlbtrmmurw:umpfnm-lmmnmﬂ
Confliets (Protoco] IT), June 8, 1977, 1125 UN.T.5. 610,

. 143 Comg, Res, miﬁﬁ{hhdlﬂyiﬂ,lmirwﬁ:ﬂm Jenicing).
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the purutory text and the legislative history to have included some type of clear statement of
congressional imtent. The WCA regulates the murmer i which the US. Armed Forces may
conduct military operalions agains: the cnemy, & such, it polantially comes imto conflict with the
Pres:dent’s Commander in Chuef power tnder Arsicle 11 of the Constitution.  As we have advised
m-ﬁ--ﬁﬂmﬁtcmdﬂiﬁd'pﬂg_hm&m
suthority 8 determining how best 1o deploy troops i the feld™ Any congresmional effort to°
W‘hw
Lo MMTHK

a possible infringement on_presidential discretion W direct the military. We believe

Cﬂmmwnphﬂyiummmmhmwmmmnlm
the President’s plenary power over military operations (including the treatment of prisoners), and
Mwmmnmchlrdmm“mummmhmdhmm
constitutionsl problems. U As-Conpress has-net. signaledsuch aclear intention in this case, we

conclude that common Article 3 should not be read w include all forms of non-international
armed conflictl.

i BEAE R

It is clear from the forcgoing that mombers of the al Qacda terrorist organization do not
receive the prolections of the laws of war. Therefore, neither their detantion nor their trial by the w.upme-
US. Ammed Forces is subject 1o the Geneva Comventions (or the WCA). Three reazons,
exsmned i detail below, support tus conclusion. First, al Qacda's stafus as 2 noo-State acior
renders it wnchpble o clum the protecoons of the Geneva Conventions Secoond, the natare of

Al Qaeda’s sturus as @ non-Siate actor renders it ineligible to clawm the protections of the
treaties specified by the WCA. Al Qacda is not 3 Swate. It is 3 pon-governmental terrorist
arganization composed of members from many nations, with ongoing operations in dozens of
nations. [ts members seem united in following a radical brand nfmmlhumﬁ'iﬁ'iﬁiﬂ:
Americans throughout the world. . Non-governmental organizations cannat be parties o any of
the international agreements here goveming the laws of war, Al Quaeda is not eligible to sign the
Geneva Conventions - and even if it were.eligible, it has not done so. Common Article 2, which =~ ™
triggers the Geneva Convention provisions regulating detention conditions and procedures for
wial of POWsy, is limited only 1o cases of declared war or armed conflict “between two or more
of the High Contracting Partics.” Al Qacda is pot a High Contracting Party. As a result, the U.S.

Y Publie Citzen v n—-—qdﬂmuiqﬂinln{—-—. Peders! Adviory Comnor
At o svold eacroscheest on presidessial powe]); Atkegader « TVA 297 US. I88, M6-48 (1936) (Brandes, 1,
comcuring) (vatag rule of sveidince) dusocictoa of A Phyvicieowu & Serpeens, Inc. v Claston, 997 F2d 598,
#06-11 (D.C. Cir. 1997) (naemm).
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members of al Queda, thorefore, alio canmot constitute a violstion of 18 US.C. § 2441(c)(1) or §

2441(cH2). >

Second, the noture of the conflict preciudes applicarion of common Arvicle 3 of the
Geneva Comventions. Al Qacda is not covered by common Arucle 3, because the current
conflict is not covered by the Geneva Conventions. As discussed i Past I, the text of Article 3,
when read in hmmony with common Asticle 2, shows that the Geneva Conventions were
intended to cover cither; a) traditional wars between Naton States (Article 2), or nom-
international civil wars (Article 3). Our conflict with al Qaeds does not fit into either category.
The currenl conflict is not an international war between Nation States, but rather a conflict
between a Mation Stale and a non-governmental orgamization. At the tame time, the current
conflict is pot a civil wer under Article 3, because it is a conflict of “an international character,™
rather than an internal agmed coaflict between paries coptending for control over a govermoment

[ e

or territary. Therefore, the military’s trestment of al Qacda members captured in that confBicT s

¥ Some difference in the laguage of the WCA maght be thoaght to trow some doubl 0a the cusct manner m which

ihe siatiie incorparaies these reafy norms, 18 miphi be mpued, for exaople, with respect 1o the Hague Convention

TV, fhat the WCA does sot simply incorporate the terma of the treaty imell, with all of thelr limitationss on .« gam:- - - =
lpph:iﬂn.h:lnltﬂd:iﬂhnhﬁhﬂuﬂﬁutﬁnﬁ:dhhlm The srpument starts from the St
that there i a texiual difference in the way that ihe WCA references treaty provinons, Sectian 244 1{c){2) defines n3
& wir erime conduct “probibited” by the relevam sections of the Hague Convention V. By comtrast, § 244 L ()1}
makes s wir crime mny conduct thet coastitiies & “grave breack™ of the Gepewva Convernons, and § 244 1{c)3)
abibis conduct “which constinnes & viclsion™ of common Article 3 of the Gepeva Convention. 1t smghs be
wpurd that this diffoecce ndicates Tt | 2441{c)7) doss not moorporale the reaty iotn foders] law; mthes it
probibin tee condoct desoribed by the treary. Section 244 1{(c)1]) probibit cosduat “widch copmitutes & vislanes of
coummon Artcle 77 (compleon sdded), asd thaf can aoly be condoy whish B & tealy violabon. Likcwisc, §
244 1{cX1) caly cimsmlies conduct that o 8 “pave breach™ of e Geoeva Conventions - whuch, again, most be s
ety vielsion. lo ofber words, § 2441(c)7) might be rmad 10 apply even when e Hague Conventson TV, by i
o fermi, would oot hmm-mwmi]ﬂmﬂ},-ﬂuﬂwhﬂw
Convestion [V spplicd to the specific (ikation sl itine,

We do ool think that this inteypretstion b teoable. Tuhpuuﬂ.ilﬂl{:ﬂ}hﬁn:hrlh:uh-ﬂ
ertme, coadoct must be “profubited ™ by te Hajoe Convention TV (cmphasis sdded). Use of the word “protubized,™
ruther than phrases soch as “refored 0™ or “dewcribed ™ mdicatss thas the treaty must, by i own operation,
proacribe the conduct of ssue, [F the Hague Convention IV does not el spply o & ceviain coaflict, then 1t canmnt
imelfl proscribe amy conduct undertaken as part of thit conflict. Thos, the most natural reading of the stanitory
lunpuape i3 that ap individngl must violae the Higue Convention IV @ ordes to violale Section 244 1{c)(2). Had
Conpross. imended broadly o crirmnalize the fypel of conduet proscribed by the relevant Hague Comention IV
mummh-mﬁﬁhmuuﬂdhﬁm“m@r Furthormore, the hasic
parpose of § 2441 was o mnplement, by spproprisie epinlstion, the Uniied Statcs’ teaty obligations. That purpose
would be accomplisted by crimimbuzag sc8 tat wor abo violases of comin key provisiom of the Armex to
Higus Convertina IV, hmﬂﬂhmﬂhdﬂhﬂdﬁ“ﬂﬂﬂﬂhhm
wiether of oot they were treaty violahom

Nothing o the lepnistive binory muppors the opposite resalt.  To the cosmrary, hkpﬁhhmr
mppem 5 entwely different orplesation for the misor varistioos i leopusge betweea §§ 244 0(c)1) aad
I IeNTE As orpimally coaced, e WCA ocinisalised vislatons of the Genevs Cooventions., Ses Pub. L. No.
104-152, § 2(a), 110 Staz. 2104, § 2401 (1996). .1a rigning the origioal legislation, President Cliston urped that it be
expancled 10 inchade other scrious war erimes mvolving violation of the Hagoe Conventions IV and the Amended
Protocol [L m:mmﬂwm: Clirton 1323 (1996). The Expanded War Crimes Act of 1997,
miroduced as HLIL 1348 i the 105 Congress, was designed to meet these requests, Thus, § 244 1(c)(2) was added
a1 an amendment af u later Gme, and was not drafied of the same time &nd in the same process a3 § 2441 (e)(1).
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net Limited eithe by commen Anticle 3 of the Geoeva Convenlions or 18 U.g.ﬂ. g 2441(c)3),
. the provision of the WCA incorporating that article. ™

Third, al Qaeda members fail to satisfy the elipgibility requirements for reatment as
POWs under Geneva Convention III. 1L might be argued that, even though it is not a8 Stale party
to the Geneva Convention, al Qaeda could be covered by some protections m Geneva
Convention [T on the teatment of POWs. Article 4A)(2) of the Geneva Canvention IIT defines
prisoners of war as including pol only captured members of the armed forces of a High
Contracting Party, but also irregular forces such as “[m]embers of other militias and members of
other volunteer corps, including those of orpanized resistance movements.” Geneva Convention
I, art. 4. Article 4(AN3) also mcludes as POWs “[m]embers of regular amped forces who
profess allegiance to a government or an authority not recognized by the Detaining Power " [d.
art. 4{A)3). It might be claimed that the broad terms of these provisions could be stretched to
cover al Qacda, N o _'_ " —

This view would be mistaken ~ Article 4 does not expand the application of the:

Convention beyond the circumstances expressly addressed in common Articles 2 and 3. Unless

there is a conflict subject to Article 2 or 3 (the Convention's jurisdictional provisions), Article 4
simply docs not apply. As we have argued with respect o Article 3, and shall further argue with
respect to Article 2, the conflict in Afghanistan does pot fall within either Articles 2 or 3, ASR e
result, Article 4 has no application. -In other words, Article 4 cannot be read as an altemnative,

end far more expansive, statement of the -application of the Convention It merely specifies,
wheze there is a conflict covered by the Convention, who must be accorded POW status,

=

substantive, captured members of al Qacda still would not reccive the protections accorded (o

POWs. Anicle 4(A)(2), for example, further requires that the militia or voluntecrs fulfill the

conditions first established by the Haguz Convention TV of 1907 for those whe would receive the

protections of the laws of war, Hague Convention IV declares that the “laws, rights and dutics of

war” cnly apply 1o armies, militia, and volunteer corps when they fulfill four conditioms: ;
command by responsible individuals, wearing insignia, carrying arms openly, and obeying the———
laws of war. Hague Convention IV, Respecting the Laws and Customs of War on Land, Oct. 18,

1907, 36 Suat 2277. Al Qacda members have clearly demonstrated that they will oot follow

these basic requirements of lawful warfare. They have attacked purely civilian tergets of no - —
military value; they refused to wear uniform or insignia or camry arms openly, but instead

hijacked civilian airliners, took bostages, md killed them; they have deliberately tarpeted and

killed thousands of civilians; and they themselves do not obey the laws of war conceming the

protection of the lives of civilians or the means of legitimate combat. Thus, Article 4(AX3) is

. Even if Article 4, however, were considered somehow to be jurisdictional as well as

* This undervtanding is supported by the WOA's legislative history, Whes extending the WCA t0 cover viclations
of commen Aricle 3, the House apparently underrtood that it was eadifying treaty provisions that “forhid strocities
cooarring in both civil wars and wars between rions.” 143 Cong. Rec. HSE65-66 (remarks of Rep. Jenking), The
Seanic alvo undersiood thar “[t]he inclusion of common erticls 3 of the Geneva Cogventions . . . expresdly allaws
the United States o prosecute war crimes perpetrated in nonintermational confhicts, such as Bosnda and Rwanda ™
143 Cong. Rec. 57544, 57589 (daily ed July 16, 1997) (romarks of Sen Leshy). In refoming to Bosun and
Rwinda, both civil wars of 2 non-inicrmational character, Senator Leahy sppears to hawe understood common Article
3 az covermg ouly civil wars as well Thus, Congress apparently beliewed that the WCA would spply oaly o
traditional international wars between States, ar purely internal civil wars. .

& ’
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inapt because al Qaeda do not qualify as “regular armed forces,” and s members
{or profection as lawful combatants under the laws of war,

Whether the Geneva Conventions apply to the detention and thal of members of the
Taliban militia presents a mare difficult legal question.  Afghanistan has been a party to all four
the Geneva Conventions since September 1956. Some might argue that this requires spplication
of the Geneva Conventions 1o the present conflict with respect to the Taliban miliia, wiuch
wotld then trigger the WCA. This argument depends, however, on the assumptions that during
the period in which the Taliban miliia was ascendant in Afghanistan, the Taliban was the de
facto government of that nation, that Afghanistan coptinued o have the essential attnibutes of
Mmmﬂﬂ:ﬂ M;hmstmnmunu:dmgmdmdm;ulpwm the treaties that its

PETEE W e e mm——— e

previous governments had signed. .

We think that all of thesc assumptions arc disputable, and iodeed false. The weight of
informed opinion strongly supports the conclusion that, for the period in question, Afghanistan »
was a “failed State™ whose termitory had been larpely overrun and held by violence by a militia or
faction rather (han by a government. Accordingly, Afghanistan was without the attributes of
statehood necessary 1o coptinuc as 3 party 1o the Geneva Conventions, and the Talibam militis, o
like al Qasda, is therefore pol eptitled to the protectons of the Geneva Convenbions.

Funthermore, there appears 10 be substantial evidence that the Taliban was so dominated by 2l
Qacds and 20 complicit in its actons and purposes that the Taliban leadership cannot be
distinpguished from al Qaeda, and accordingly that the Taliban militia cannot stand on a hipher
footing under the Gencva Cogventioas. i

A Consrirutional Authorury

It is clear that, under the Constmution, the Executive has the plenary suthority to
] _dﬂmimlhﬂhflhmﬂuncﬂudnmhmtumumh:mnmsm;ndth:ﬁnumt
members of the Taliban militia were and are not protected by the Ceneva Conventions. ™ Asan——
initial matier, Article [1 makes clear that the President is vested with all of the federal executive
Pﬂﬁ'ﬂ.lhlthr."EhlJIt:Cnmmmt[:rmChj:f"Lhnlh::hﬂlnpannt,mthth:ndﬂumdmnsmt

"Thi:.nmnmﬂhru;hmumﬂwh;inummmﬂmﬁwmwmn

underwen! & change of povernment in 1996, after the military successes of Talban, The general rule of imermational

bw i that treaty relations survive a change of governmemt  See, ep., 2 Marjorie M. Whiteran, Diges? of
imternational Law TT1-73 (1963); 1L Bricly, The Law of Nationr 144-45 (6% ed 1963); Elemnor € McDowell,

Comiemporary Practice of the United Ststes Relating to Internorional Law, 71 Am 1. 1] L 337 (1977). Howeves,

Mﬂn]ﬂ“lﬁnﬂhﬁlhpnmhm&mmﬂ-mﬁmm

hopor it treafy comsmitments . . . [a] differest asd more difficult quertion arisés . . . when the mate iwelf dicsolves

Yoo, npra 517, ut DO, m-mnmwhmsm‘mﬁhtﬂhh&nu

Bx poverement of Afpbamatan ia aad of melf deprived Afphacices of pasty sats uader the Geneva Conventions.
The gencral rele i tat tostics oy 3tll be oberved cvets aa to Star particy, the curres povernment of which e

been wwecogmized. Ser New York Chinae TV Progrems v. UL Estorprives, 954 F.24 847 (24 Cir), cort. doviad,

506 US. 827 (1992); ser alvo Restatemens (Third) of the Foreign Relanony Law of the United Siates a2 § 207 cmis.

s, b; Egoa Schwelh, The Mucleor Test Ban Treaty and Intermcional Law, 58 Am. J. Istl L 642, 655 (1964)

IMMirhﬁhlﬁ;dhmHMMMwu;mwmm

oot affect recogninon )
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of the Senate, and receive, ambassadors, and that be “shall have Powez, by and with the Adviee =

and Consent of the Seoate. 1o make Treaties™ US. Const ant [1 §2, el 2. Congress posscsses
its own specific forcign affairs powers, primanly those of declaning war, mising and fundiog the
military, and regulating rernationa] commerce. While Article [0 § | of the Constitution grants
the President an undefined executive powes, Anicle L § 1 limits Congress to =jajll legisiasive
Powers herein graated™ in the rest of Article 1

From the very beginnings of the Republic, this constitutional arsnpgement bas been
undersiood to grant the President plenary cootol over the conduct of foreign relations. As
Secretary of State Thomas Jeffersan observed during the first Washington Administration: “The
constinution has divided the powers of govamment into three branches [and] . . . bas declared that
huuunwpnmlhlﬂh:ruudmlhl‘mﬂm, mmﬂrmﬂuﬁlﬂu[nml
pegative by the senate ™ Due to _this sruchure, Jefferson cond *(t]be transaction of
mﬂmw“muﬁmum hh:lnnp'rhnu bead of B2 : "

hpummmum detum@ynﬂdwhm Exceptions
In defending Preuident Wu.'hqlul suthonty to m'ihr.f*

foreign affairs powers. According 1w Hamilion, Amicle II “ought . . . 10 be comsidered as
mnﬂd.,,hmrrlﬂmh:t:pﬁnpﬂmhmhﬂhmwﬁuﬂm

Power, leaving the rest 1o flow from the general grant of that power,™" As future Clie] Justicg o e = - <
John Marshall famously declared a few years later, “The President is the sole organ of the nation

in its external relations, and its sole representative with foreign nations. . . . The [executive]

department |, . hmwﬁﬁmm:ﬂhhhunmﬂhnﬁu . ™® Given the
mu”:ﬂnmﬂmihnﬂhmnmmhnﬁmﬂhhthmngm

consistcntly to assert the Prendent's plenary authonty o forcign affairs ever since. .

On the few occawons where it has addressed the question, the Supreme Court has lent its
approval to the executive branch's broad powers in the field of foreign affainn.  Responzbility for
hﬂﬂnrmn@ﬂhmﬂmwmu-hwm
bas observed, ™ central' Presidential domaine ™ The Preodent’s constitutional primacy flows
from both his umique position in the constitutiopal structure, and from the specific grants of
authority in Asticle Il that make the President both the Chief Executive of the nation and the
Commander in Chicf™ Due to the President’s constitutionally superior position, the. Supreme
Court has consistently “recognized ‘the generally accepted view that foreign policy [is] the —— -
provinee nnd responsibility of the Executive,™" This foreign affairs power is independent of
Congress: it is “the very delicate, plenary and exclusive power of the President as sole organ of

“MM“-&M‘HI—“MW{IH}._‘W +
Liﬂw:q'lhﬁh 378 (Jubas P. Boyd od, 1961)

™ Alcandes Hamlios, Pacificus No. | (1793), sprinted o 15 The Pipers of Alesander Hamitwa Y1, Y9 (Hareld C.

;nnn-lﬂ..ﬂﬂ].
10 Ansals of Cong, €13-14 (1800}
:H.l- v. Fisgperald, 457 US. 300, 512 .15 (1942}
o Vom v, Firgerald, 437 US. T31, 749-50 (19€2).
¥ Departmant of the Nevy v. Epan, 438 US. 318, 529 (1985) (quoting Maig ». Apee, 453 ULS. 280, 293-94 (1981)).

15




- b S i
the federal govermment in the field of imernational relations - 3 power which does ot require as
lhﬂhiﬂﬂﬂﬁﬂﬂﬂﬂ[fﬂﬁﬂ-‘“

Pant of the President’s plenary power over the conduct of the Nation's foreign relations is
the etapretabon of treabies and of micrnanonal law. Interpretatios of itemational law includes
the determination whether » tomitory bas the necessary poliical structure to qualify as a Nation
Sute for purposcs of bealy implementation. In Clark w Allen, 331 US. 503 (1947), for
example, the Supreme Coun considered whether a 1923 treaty with Germany continued 1o cxist
after the defeal, occupation and partition of Germany by the victonous World War [1 Allies. The
Count rejected the argument that the treaty “must be held to have failed to survive the [Second
World War), since Germany, a5 a result of its defeat and the ion by the Allies, has ccased
to exist as an independent pational or intersational community,™" lastead, the Court beld that

“the question w.lmmmmmmg%h__' 2 o=
political question. Terlinden v. Ames, 184 U.S. 270, 288 [(1902)]. We find ne evidence the
pobtical departments have considered the collapse and surrender of Germany as putting an end to

such provisions of the treaty as survived the outbreak of the war or the obligations of either paxty”
in respect to them. "™

Thus, Clark demonstrales the Supreme Couwrt’s sanction for the Executive’s constitutional
autharity 10 decide the “political question”™ whether Germany had ceased 10 exist as.a Nafion - yyps = - —m
Sute and, if so, whether the 1923 treary with Gormany bad become inoperative. Equally here,
the executive branch should conclude tha Afghanistan was not “in a position o perform its
trealy oblipations™ because it lacked, at leasmt throughout the Taliban's ascendancy, all the
clements of statehood. If the Executive made such a determination, the Geneva Canventions
would be inoperative as to Afgharustan until it was in & position to perform its Cooveation
Cuties. The faderal courts would not review such political questions, but mstead would defe o
the decimon of the Exccutive. i =

B Stono as o Foiled Siate .

There are amnple grounds that demonstrate that Afghanistan was a failed State, hliﬂnﬁl.
the findings of the State and Defense Departments, of foreign leaders, and of expart opimion
overwhelmingly support such a conclusion.

International law recognizes many situations in which there may be & territory that bias no
“Sute.” A variety of situations can answer to this description.” Of chief relevance here is the -

:E—ﬂlw w. Castiss-Wright Expert Corp., 299 US 304, 320 (1936}
34 i ; = w—

“M; bee oo Wl wt S08-09 (Pressdesi might bave “formulieed 5 satewal polbicy nmaatrs wis the =
"h"ﬂﬁ_ﬂ. ’ - [

i u estwely posdbie is micrnatosal lrw o 8 wrmary (oven o popoled on) t be wihout azy Sax. In e

Weriorn Sahare Case. Advaory Opmmsn, 1973 LCJ. 12 (Advisory Opeson May Z2. 1973), e General Assesshly

Fequeried e 10) o decode the queshos whether e Weatnn Saban w te o of Spemid colesratios was 3

ey tloagzag o 00 one. Thr queorton wosld have had oo measng gabess there could be Smicless tomizony

withonl & St s;m.mm-dm.-mu-unml The Tme=ak=i a

“bomelad” crvated for the Xhoss people by e Republic of South Africa s 1976, was also & temitory mot

mtertionally recopmined as s Stave. Ser id a2 110-11.
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emegory of the “failed State ™ The case of Somalia in 1992, & the time of the United 4 6

miorvention, provides a clear cummple of ths catcpory.

A “ailed Sune” is penenally chamacterized by the collapse or pear-collspse of Stae
mctharity. Such collapse i3 characienzed by the imability of ceotral authornities to maintain
povenmen! institutions, ensare law and onder or engage in pormal dealings with other
governments, and by the prevalence of violence that destbilizes civil society and the economy.
The Executive can readily find that at the outset of this conflict, when the country was largely in
the hands of the Taliban militia, there was po functioning central government in Afghanistan that
was capable of providiog the most basic scrvices to the Afghan populstion, of suppressing
endemic internal viclence, -or of maintaining pormal rclations with other governments.
Afghanistan, conscquently, was without the status of & State for purposes of weaty law, and the
Taliban militia could not have qualiGed 33 the de facto government of Afghanistan. Rather, the
Taliban militia would have had the status only of » vislent faction or movement contending with
olher facthons for control of that country. J

g

We want to malce clear that this Office does pot have access (o all of the facts related 10
the activities of the Taliban militia and a) Qaeda in Afghenistan, Nooetheleas, the available facts
in the public record suppornt our conclusion that Afghanistan was a failed state - including facts
new transitional government pursuant to the Bonn agreement.  Indeed, the departments best
positioned to make such a determination appear W have reached that conclusion some time ago.
Secretary of Defense Donald Rumsfeld, for example, declared ot a November 2, 2001 press
conference that the “Taliban is not a government. The government of Afghanistan docs Dot exist
today. The Talban never was 2 government as such I was 2 force in the country that is not

substantially weakened — in many cases cloisicred away from the people ™™ g
of South Asian Affairs found that *{t]here is oo functioning ccotral government [in Afgheniszan].
The country is divided among Gghting factions. . . . The Taliban (is] » redical lslamic movement
[that] oocupics abowt 90% of the courntry.~"

Prominent authoritics and experts oo Afghan affairs agree that Afphanistan was a failed
Stae. As one lcading scholur of imeruational law has written, “[t)he most dramatic examples of
the decline in state authority can be found in countrics where government and civil order have
virtually disappeared. Recent examples are Liberia, Somalia, and Afghanistan. The term “failed
stales” has come 10 be used for these cases and others like them ™ Lakhdar Brahimi, the United
Nations medistor in Afghanistan and 3 former Alperian Forcign Misuster, described Afghanistan

R Seremy Remifeld Media Aveidsbility o Mo ® Mosoow (New., 1 3001} awadable.at ,_ .
Brlferere yale oduls =erhiavalonisept ] Ldod bncflt e (vasted Now. 1, 2001) posd, o

Bockgrownd Nose (October. 2001). svashabie a2 dp [ wrew gyte pov's e 'mdes, chaldocd= 1380 (vaused Oct

33, 2001). perpmed by the Buress of Souh Auss Affury  Ser alwo Reuteny Alertie - Afplesame Coumtry

Profiles (~Ther ar oo nscconsunned emed foroes. 11 5 20t poschie w thow bow pround loves’ eoge e bay

bocn  divided amceg e differen  Gotoms”), aveilshle o hepfwewalertoct orpihefacts
countryprofiles] 1247 vermor=1 (vized Mo, 1, 2001} X s

“Oncar Schachts, The Decline of the Nasion-Sase and Io Implications for Insernational Law, 36 Colum. 1.
Trunssar'l L 7, 18 (1997).
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under the Taliban as a “failed nate which looks like an inf| wound, ¥ :

Minister of Great hm,u-mhhmmmmmlh “Afghanistan has
hm:hhdn—hmhqnﬁh-hhwuhupuﬁhru

Traditional legal analysis also makes clear that Afphanistan was 4 failed State during the
period of the Taliban militia's cxistence A State has failed when contralized governmental |
suthority bas almos! completely collapsed po cootral authonties are capable of mauntuiming
Eovormmoent mattubons of cosuring law aad order, mad violence bas destabilized Givil society and
the economy.” A failed State will pot satisfy some or all of the three traditional tests for

i) Does the entity have & defined termitory and population?
" 1i) Are the temitory/population under the control of i oWwh poverim el ——

1ii) Docs the enti zmmwhlnhmmrrumﬂuhhmﬂm ~ara
with other Stales?

hmﬁaﬂhﬂﬁmﬂhdmuﬁmmmmﬂmﬁdhm

l'ur m"' . " " . Ty ....... B e ] . LEEEEE
t}hﬂh:ﬂﬁrh&rﬂwﬁu“ﬂmldﬂtjh&dmd
population”?

ii) Is there an orgamized governmental administration of the territory? .

“-'-1-!.1-

u-uluumn-u.uu-hm.mtmuu—lmm{mu

“ Philip Webster, Rlaw s mission io Kobul, i The Times of London (Jan. 8, 2002), 7001 WL 4171996,

Mhﬂamﬂhﬂmmm:mmmmmﬂm
e confunen of erupting violence, yet which suhaist 43 » ghostly presende on e wwld map, are sow coc=moaly
referred to @ “faled States” or ‘Kien jew gowerremement ™ Danle] There, The foded Sime and [ntormoional
Law, lnternational Review of the Red Cross No. 536 (Dec. 31, 1999), svailable o i iwww icre orp/eapirevicw
(visied Oct. 22, 2001), Somewhat different st huve been wsed for dewermining whether o State has *falled” Firy,
the most salient charmcteristic of o “fulled State” wems 1o be the disappearsnce of & “central " Yorzm
Dinsirin, The Thirteenth Waldemar A Solf Lecture tn fniernational Laow, 166 MIL L Rev. 93, 103 2ee also
af (ALl that remaing s & multiplicty of oo of repulsr combatants fighting esch other ™) Closely melated 0
his wet, but perbaps somewhen brosder, i the deficition of 3 “taled M”48 <2 JRuatios whore the povormnent @
wmble o dacharge basic povernmestal femcbom with respect i i populace and s wory.  Comsequently, liws
ﬂ“ﬁ.“mﬂmmnﬂmﬂdmmm Bum-u'ﬁ-

expioiam of Ohe llr-n--rp- snd stheyy, G damEpatos sad dotructunag of Stics ter o they
dmrmbament.” 7) Swy expericnce “the ota] or pewr tota! breakdoren of srucren puerssremg bw md orde”
and J) there are marked by “the abseoce of bodws capable, on the oor band, of rrproacadng e Stax a2 the
s the ofher, of boag mScenced by B owtiids workd * Tharer, rprn.

S Rassssemand (Third; of of the Forengm Relenons Low of the United Ssases, 32 § 101, see alye 191 Masevideo
Cosvention o Rights s Duties of States, arr L 49 St 3057, 28 Am. 1 1ol L Supp. 75 (1534).
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i) Does the egtity have the capacity to act effectively 1o conduct forcign relations
amd o fulfil]l mternational obligations?

i) Has the mizmationl commumty recogmizad the entity ™'
Based on these factors, we cooclude tha: Afghanistan under the Taliban militia was im a

condition of “statclessness,” and therefore was not a High Contracting Party w the Geneva
Conventions for at least that period of time. The condition of having an organized governmental

administration was plainly not met. Indeed, there are good reasons to doubt whether amy of the

conditions was met

First, even before the outset of the conflict with the United States, the Taliban milica did

not have effective control over a clearly defined temitory and jon. Even before the United
States air strikes began, at least mmnlhm.ms#ﬁmﬁmum
was governed by the Northern Alliance. A large part of the Afpghan population in recenl years

has conmsted of refugees: as of June, 2001, there were an estimated 2,000,000 Afghan refugess”

in Pakistan, and as of December, 2000, an estimated 1,500,000 were in Lan ™ These fgures
demonstrate that a significant segment of the Afghan population was never under the control of
the Taliban milisa. It is unclear how strong was the hold of the Taliban militia before the

conflict, in Light of the rapid military successes of the Northern Alliance in just a few weeks, A - ++

Indoed, the facts appear to show that Afghanisten appears to have been divided between
different tnbal and warming factions, rather than by any central state as such  As we have noted,
the State Department has found that Afghanistan was pot under the cootrol of a ceotral
government, but was wnstead divided zmoog diffoent warlonds and cthmic goups. The Taliban
militia in esscoce represented only an cthnically Pashoun movemnent, a “tribal militia, ™ that did

unable to suppress endemic violence in the country. As 2 prominent writer on the Taliban militia
wrote well before the current conflict began, “[e]ven if [the Taliban] were 10 conquer the porth, it

mﬂmmmﬁﬁq.nﬂrmlpﬂﬂlwhrhm-rﬂrhﬁ'ﬁméﬁm

bases in Central Asia and Tran which would funber destabilize the region [Eicare

Second, again even before the United States air strikes and the successes of the Northern

Alliance, un organized governmental administration did not exist in Afghanistan, Dn:n:ﬁ-mm i

the Taliban eoncluded that the country had

ceased 1o exist as a viable state and when a state fails civil society is destroyed. . . - .;
- The entire Afghan population has been displaced, not once but many times over. o
The physical destruction of Kabu! has tumed it izto the Dresden of the late
twentieth century. . . . Thore is po semblance of an infrastrocture that can sustain

:W&MMM#EMMMHHM,HA‘LM

1

“Sev O¥Noom faDeph Specish, Wer Apess Terver, svaiibie ot g fiwew cos comSPECIALS001/
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u-mmuummmummmﬂmuhm - I
of drugs and wespons, underurmg them i the process. . . . Complex 1
Mnfﬁﬂﬂﬂmm‘lmmhﬁhﬁnh
completely. No sisgle prowp or leader his (he leptunacy to recmuie the coumiTy.

Rathar tan a catiozal dectity or onshup-tnbal-based ideptibes, territonial

reponal ideptites have become paramount . . [T]he Taliban refuse o define the
m“mmumﬂm&m larpely because they have oo

ides what they want The lack of a central suthonty, state organizations, 2
methodology for command and coatrol and mechanisms which can reflect some

leve! of popular participation . . . make it impossible for many Afghans 1o accept

the Taliban or for the outside world o recognize a Taliban government. . . . No

- warlard faction bhas ever felt itsclf responsible for the civilian on, but the
Taliban are incapable of carrying out even tﬁammﬁ'rﬁ%mm
because they believe that Islam mﬂ t:l:= care of everyone, " .

R B e L L T
. socicty — even at the lowes! common denominator of poverty. . . : il

L e

Anaother expert reached nmﬂumwlmmr.

Afghanistan today has become a violent society, beref} of political institutions tha:
function correctly and an cconomy that functions at all When thiy is goupled e
with the destruction of population and the physcal infrastructure. . ., it becomes - -
tﬂ&nl&hﬂ“n:wﬂ&nlﬁ:ﬂnﬂwﬂ*u’-l—lw
vansformation. . . With the Taliban, therr are fow meaningful povernmental

. mﬂmumm"

The State Deparument also came 10 soch canclusions. hmuﬁ-ﬂbﬂhﬂ'ﬂlhﬁ:
the Senate Forcign Relations Commitiee’s Subcommittes on Near East and South Asian Affairs,
Asmstant Secretary of State for South Asian Affairs Christing Roces explained that:
[t)wenty-twe years of conflict have steadily devastated [Afghanistan), destroyed
ity physical and political infrastrucrure, shanered its institutions, and wrecked its
socio-economic fabric. . . . The Taliban bave thown no desire 1o provide even the
mmndhnmﬁrh:ﬂﬁ.ﬂmmndn‘hﬂmﬁﬂmﬂcumpmndnfmy
poverument Instead, they have chosen to devote their resources o waging war e -
on the Afghan people, and exporting instability to their neighbors,”

Rather than performing normal povernment functions, the Taliban militia nh"l:iud_ the
charscienistics of & criminal gang. The United Nations Security Council found that the Taliban

mhmm“ﬂmﬁﬂhmﬂlmﬂdmltlﬂqnm:ﬂm
terroriam from those revenues ©

'n:m-u.n:u

-ﬁ_muluﬂlu B

Ussted Sasars Drpastmes of State, Intrretices] [xforemees Prograe, foas Mleme Taldes for Humenitcrios
Disaster i Afghasssen (O 18, 2001 wealeble W hoguleww sasfo sace sow
PEaa L e v s b tens ] 0 Oroca, e (vizsed Ot 15, JOCI)
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Third, the Taliban militia was unable to conduct pormal foreign relations or o fulfill jits
mnterpatonal legal obligabons. Indend, the public rmcord shows that the Taliban militia had
become 30 subject 1o the dormmation and control of al Queda that it could not pursue mdependent
mﬁﬁnﬂmbhuﬁkmﬂ.ﬂwm&umuhTaﬂu
was unwilling and perhaps umable 10 obey its intemational obligabons and to conduct normal
diplomatc relations. Thus, the Taliban bas consistently refused to comply with United Nasions
Secunity Council Resolutions 1333 (2000) and 1267 (1999), which called oz it o noreoder
Osamza bin Laden w justice and 10 take other actions to abate tetroriam based in Afghanictan ™
Those resolutions also called og all States 1o deny pamission for airorafl to take off or to land if
they were owned or operated by or for the Taliban, and to freeze funds and other resources
owned or controlled by the Taliban. The Taliban also reportedly refused or was unable 10 -
extradile bin Laden at the request of Saudi Arabia in Scptember, 1998, despite close relstions
mm&m;pvmﬂm:uﬂL Saudi goveriment expelled (56 ASgRan -
chargd daffaires™ The Taliban's coptinung role in sheltering and supporting those believed 1o .. .
be responsible for the tomonist amacks of Scpiember 11, 2001 placed it in clear breach of*
imernational law, which required it to prevent the use of its territory as a launching pad for
attacks against another Nation * .

mqlh-hF“ﬂ-hdrm:hhmﬂnhiﬁl#—.H-*ﬁu-
s pubmiastsl roomres rrengiher the Taldea's capecdy @ bater srreman™) The Linted Stme Goversews
by emmaied rubsianty] evidencrs s Talhas b ccadonrd and profied e warie ffickony oe & maadive scale,
witk disstrou effecys oo prighboneg ot Ser The Toldan Torrarum and Drag Trode Hearmg Before e
Soboomm. o8 Crimisal Justce, Drug Policy and Husss Reources of te Howe Commn. aa Govermmmenl Reform,
107" Coag. (2001) (restimsony of Willue Hack, Director, Officr of Asia, Afrws, Burvpe, NIS Progass, Borom of
I=cmanesal Nwcotos sl Law Exforcesest Affun, Dopartment of Soar;, wnmesy of Ass Hetclseses,
Adesscetraten, Dvap Eaforvemes: Adsaarwoes, U S, Depwrsness of hotar ) “The heres eapioues coasaing
frmen Afghancslis o oow affectag the politics asd sconowmus of S retar repoa. [t i anpplog sociches, dormrong
e ecosomscs of already fragile emoes snd cressng 3 sew marco-clitn which s of odds with the rver incressing
poverty of the populstion ® Maskid, supre. 8t 123; see abio Goodion, supra, st 10]-00; Peter Tomeen, Unnying che
Afghan Knot, 15 WTR Flewcher F. World A 17, 18 (2001) (“Afghanisas is now the world's largest producer of
opium.”). Ima b5 estimeted 1o have a3 masy as theee million drug addicts, largely ma 8 result of Talibess
“—ﬂmthﬂ“ Rashid repra, = 122, 200, N -ph
Sev. ap. "7 US Twpon Bound by Faz,™ The Wazkiagmn Posr 5t A2 (Nov, 14, 2001) (~Accondmg 1o Thoma
Coumierre, an Alghan expert st the Universty of Nebrasks and o former UN adwisen, the so-calied Afghan Arabs
nnnﬂthﬂmﬂmﬂuﬂﬂﬂﬂuh:hﬂmuﬁlhnlﬂwh
convincing them that they were at the bead of & world-wide lalamic resnissance, ‘Al Qaeda ended up bijacking a
large part of the Taliban movement,” be said, sotng that [Talben supreme reliplous leesder Mohammed] Omar and
i Laden were “very, very tight’ by 1990."); “His Laden Paid Cask For Taliban,” The Washingion Parr at Al (Nov.
30, 2001) (reportaey claims by forme Talban afficl of al Queda’s carmpticn of Talibes afficiah)
UN, Security Council Resolusion 1337 “sorongly oondems(ed]™ e Talias for e “shebering and traiming of
terrorists and [the) pamaiag of wrrorist son,” end “deplor{ad] the fact ez e Tallben continues to provide s safe
baven to Usasms bns Lades sad o allow bim and ot assocuted wath bem o operuie 8 netwaak of ierronist oaining
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:lﬂ"l'—d'm.hld-; The Man Who Declared War am America 301-03 (2001). '
Ser Robent F. Tames, Internations! Low and the Use of Force in Response to the World Trade Conser and
Pentagon Atacks, wwailable wt bz /furist law 38 edu/formmpew 14 b (viiied Oct, 25, 2001) ("If (as bas been
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Fowrth, the Taliban militia was pot recognized as the legitimate govermment of
Afghanistan by the United States or by any member of the inlernational cammunity except
Pakistan, Neither the United States nor the United Nations ever recognized that the Taliban
militia weye & povemnent  The ooly two other St that had maintaned dplomatic relasions | |
with il before the corent confbict bopan (San Arabia 3nd the United Arsdb Emirates) soon |
severed them ¥ Even Pakistan had withdrawn s recognition before the end of boshites
between the United States and the Taliban forces. Thus waiwersal refusal to recognize the Taliban -
militia as 4 government demonstrates tha! other nations and the United Nations cogcur in our 5+
Judgment that the Taliban militia was po government and that Afghanistan had ceased o opoate
as a Nanon State.

.Basggd on the forcgomg, we conclude that the evidence suppors the conclusion that
Afghanistan, when largely controlicd by the Taliban, M,
ordinary tests of statchood. Nor do we think that the military successes of the United States and
the Northern Alliance change that outcame. “Afghanistan war stateless for the relevant periog of 2
hwﬂnmummmwum-mﬁmwhm
Nations, the United States, and most other nations ™ If Afghanistan was in a condition of
falcisancss dunag the ume of the conflict, the Taliban militia could not have boen connidesd a
povermment that was also a High Contracting Party W the Geneva Conventions. _ |, | S ORE——

The conclusion that members of the Taliban militia are not entitled to the protechons
accorded o0 POW:e under the Geneva Conventiont receives further suppont fom othe
mrpuments. As we have already sugpested, there s substantial evidence that the Taliban and al
MMuMmhhTﬂ-mhw-umm
ﬂmmﬁﬂlhﬁ:mmhﬁﬂﬂﬂmhéw
H:rlllhhﬂwﬂm' hmmﬂhTﬂmwﬂhhﬂbﬂ
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wd © bunch stecks spuinet ot st The United Sotes and i alles San bowe 3 legal night o violae
Afghammmn’s wemuori) iegnty o dewsoy s Laden wsd misted terversd mrgen I the Talban clecn o jom
hmﬁhmtum.wmmmmmwmmmm
ﬂwnfm]lﬁmlﬁl-iﬂ-ﬂ.!lk{lﬂﬂ e e e
See A Look al the Taliban,* Sept. 10, 2001, available. &t

hap hioy (wisited Oel 19, 2001), Indecd, Palistan had been the
ﬂm-mmuw-m-nﬂhmm“ﬂim-ﬂuw
hmﬂmmm‘hm..ﬂ:_flhﬂm
See  “Taliban et sew »  bumpe  ploy” Asg L, 2001, ewvaikble =
'_#n- com‘repional pewwssis  pecifichewsfulfud0] 0800 | soademl (vissed Ot 19, 2000) ©
We do wot think that the muliery succenses of the Usird Suies and Us Northers Allumce necesrily meam that
Mlm“mhhhn—mﬂmhﬂuhwm
e biachiang Mhﬂﬂmﬂhmﬂhumhmi“
United Matoss Secwrity Council Resshoiog 11':.1 nu;., s eyt yale ooy laerwsty’
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of Islamic radicalism, global jihad and harred of the United States, ™ who e relig
and 1deolopcal influcpce over him, and who firnished him with perscaal favors such as a bomb-
proof bouse in Kandshar ™ lo particular, Omaz, who was born into poverty, and was, virtually
uncducated, seems 1o have worked closely with Osama bin Laden, who shared with Omar a - |
visiot of an interational Islermic revolution * : Snilegs T 8

b
*

1 P

Al Qaeda also provided substantial material assistance 1o the Taliban militia It made
large sums available o Tabiban leaders, and supplied them with “a steady stream of guemills
fighters to assist the Taliban in their continuing bartles with the Northers Alliance ™ Because
the Taliban was not equipped lo maintain control over Alghanistan in the face of armed
opposition from othe factions, the Taliban became increwsingly dependent oo the moocy,
weapons, recruits, and well-trained soldiers provided o it by al Queda. Al Qaeda in tum

depended on the Taliban (o provide it with bases for training camps and a refuge from the United
States. mmMummmi;mmﬂ%m"'
nto the Taliban, provided it with his most elite Arab Gghting forces, mnd integrated his Qaeda
network into key portfolios within the Taliben govamment. . . . [T]be two [movements) bad Tong
since melded together as one, through money, combat, and a shared radical interpretation of
Islam."™  Further, both becsuse al Queda was capable of mustering more formidable military
forces than the Taliban &t any given point, and because failure to protect bin Laden would have
thﬂMhWﬂrﬁﬂanﬂmjtﬂlhﬂMhﬂjﬁ.wmu—
TﬂhummLﬁu&mwthmmmtmmﬂﬁgy
do.”" In any event, by continuing to harbor bin Laden and al Qaeda and to assist them in maicsial
ways, the Tabban became complicit i ils teronst acts. Taking all these facts into account,
logether with other soo-public information that may be available w0 the Executive, we think it
faar to characterize the Taliban militia as functicsally istertwined with al Qaeda, and thorofors on
the same footng as al Qaeda under the Geneva Conventions.

ik .

Whether based on the view thal Afghanistan was a failed State or on the view th
TMWW}MMHMHMM%MMM_@#' -
to be & party o the Geneva Conventions has two immediate ramifications. First, .common
Article 2 - und thus most of the substance of the Geneva Conventions — would not apply 1o the
members of the Taliban militia, because that provision only spplies 1 imernational wars between ™ h
fwo State Parties to the Conventions. Sccond, even common Article 3's basic standards would
not apply. This would be so, not only because the current conflict is not & non-international
conflict subject 1o Article 3, but also because common Article 3 concems only a pon-
mmumﬁhmdwfﬂum;hfmzfpﬁq"
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:hmmrmm-ﬂmmmum-mmua.um b % 4 .
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Muchael Krenoh sad lnden AR Laloboucas, Parteers in Mhad™ B Laden Tier o Talban: How Odd
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(cophasis added). If Afghmistan wat 00t § Tt Conmartng Tt R T Ty

conflict, then a poo-imtermatanal conflict withan its toritory does pot fall within the terms of
Amcle 3.

We have considered the argpument thatl, oven if owr conclunions beld during the penod -
when Afghanistan was largely usder the Taliban's contral (and thus in a condition of
statelessness), they have ceased to hold m bght of the Boon Agreonent.  Afghanistan now has
an internationally recognized povernment, and on that basis o might be argued that it has
resumned ils status as a High Contracting Party under the Geneva Conventions. It could then be
argued that the protections of those Conventions - including the protections for prisoners of war
— mow clothe the Taliban militia, even if they did not during the Taliban's ascendancy.

This reasoning would be mistaken First, even if Afghanistan now has a recognized
governmend, it does pol Recessarily Tollow (Hal 15 s00s a3 &
completely restored. Mﬂwmmﬂﬂrmhhlpﬂnﬂuhmmm
responsibilities, and thus should not yet be accorded party status under the Conventions.™ Thus®
even hough Germany had some {orm of govenment when the Supreme Coun decided Clark v
ﬂnmliﬂ&:ﬂmdulndﬁuuhﬁuﬁmmrm“u:pﬂﬁmhpﬂhmﬂm
obligations wu:phﬂqmmhumlmdm&hmwm
whether the treaty with Genmany was in effect. We expect that the cowrts would e
mﬁuﬂhmwldymwwhw:mmmmﬂhw -
Afghanistan has yel returned 1o the status of s state panty to the Conventions. o,
Second, the junsdictional provisions of the Cooventions (common Articles 2 and 3) stll
remain inapplicable to the conflict berween the United States and the Taliban militia This is the
case even assumung tha!, with the substantial cessation of that confliet, the statis of Afghemstan
as a party o the Conventrons has been reviored.  Article 2 siates that the Convention shall apply
w all cases of declared war or other armed conflict between the High Contracting Partics. Bmt
there was no war of armed confhct berween the Uited States and Afphonistan duning the period
before the Bonn Agreement if Afghanistan was siateless af that ime. Not, of course, is there a
state of war or armed conflict between the United States and Afghanistan snow. Likewise, Article
3 stales that certain basic standards shall apply in the case of “an wrmed conflict not of =
mumuﬂunﬂmmmhmﬁmnfmnnhnmghcmcﬁnhm .The
most patural reading of this provision is that the conflict must have occurred in the territory of 8 — -
suhthuwu.m;ht:mtr-:nnl?myn::hﬂmq*fhmﬁma So understood, Article 3
would not spply 1o the conflict with the Taliban.® Because the jurisdictional provisions remain
mwphuhltwmﬂﬂ.&hmﬂnlmnlfmvammhuhmmwd.Tﬁtm
prisoners remain outside the protections of the Conventions. m:mm:rdnmh
cxample, fall under the definiticn of “prisoners of war™ in Geneva Convention 11, art. 4.

—
-

= As ems cxpert oo Afptacotan b rootly scted, TAfphasirns have't really had o credibie cemeral poversmess
e 1§7), whes e ooy wm cwnnd. ... They bave beea out of practce of wring themmeives o baving 3 ceomral
suthar ity of some oied = mmntdﬂ--hm-uhlmmmn m.'l.
ynmhhmuumw

]I'I US m3l4

® Io sddition, a3 we bave poted, Articls ) lﬂmqﬂ“hmnﬁ{_uﬂ-ﬂﬂ
i i Tmbonal charetes,
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Fuﬁ-:nu:.mwﬁmrh:wmwhﬂhnﬂmwnrl Iml |.M”H“ a
suate, there are specific reasons why Geneva Convention 1T, relanng 0 POWs, would not apply
o captured Taliban milita Fist, Asticle 4 of Gemeva Coovention [ epumorstes particular
calegories of persons who are entitled 1o POW status. In owr judpment, Taliban captves do not
fall within sny of these categories, inchading that of Artcle 4(A)3), “Members of regular zmed. - -
mmmhwulMHHMumwﬁm“h
Power.™ As we have discussed, the United Nations and almost all members of the world ,
community, including the United States, refused to recopuize the Taliban militia- as- the” - .
government of Afghanistan. ufmehudﬁuursmmummn.umﬁm= s T4
withdrew their recognition soon after the start of the confliet, and Pakistan Jater followed suit -
Thus, the Taliban canmot even be considered “a government or suthority™ af all for purposes of
this provision, since po other state i the world vicwed the Taliban militia as qualifying as one. 7 ¢
According fbe Taliban gnilitia the status of the armed forces of a even when no -
other country in the world considered it as such, would be 0 Allowing any poltcal v
or violen! movement to sunply declare itself to be a povermment. Wﬂhnﬂﬁmﬂ
dutics of a sovereign state should not be 50 casily accorded as by self identification. o

Second, even if a political group or movement could be considered w0 be “a govomment
uuﬁmlﬁ“mﬁnhmﬂﬂﬂﬂﬂﬂﬁﬂlmﬂmum-uﬂdhmb
demonstrate that it considered itself bound by Geneva Convention [1I in ondey 1o be in —
to claim the Convention's benefits.  Your Department, bowever, informs us that the T -
mﬂhmhﬂdmmﬁmﬁmﬂhmwummmﬂm
and it did pot act consistently with the most fundamental obligations of the laws of war, such.as
the protubition on uting civilians 1o shield military forces. o i

MMJMTMMMHHIFI}”MW[E,
&r cven if they had stated publicly that they would comply with that Convention's provisiass and
rﬁﬂﬁdu.hhhum-uddnﬂhuummwﬂnmd:ﬁ,uu
entitled 10 POW status. For example, Article 4(A)(3) only covers “[m]embers of reguiar armed
forces™ (emphasis added). The Taliban militia, it scems, cannot be 10 characterized To be sure,
Article 4(A)2) accords POW status lo persons who arc not in regular armed forces — ie.,
“[m]mhinrmwmndmbmﬂuhwwmmndﬂhlmﬂm
resisinoce movements.” Nevertheless, Article 4 makes clear that these combatants’ are omly
afforded POW status if they meet cenain conditions, including “that of being commanded h;rl--— -
person mrpm:.ll'nle for his subordinates,” “that of having & fixed distinctive sign recognizablec at a
distnce,” and “that of conducting their operations in sconrdance with the laws and customs of
"Tmﬂtpnum:dﬁﬁulhuthﬁhhnmhu::mdmm:hdm
meet the first of these requirements; that the evidence strongly indicates that the requirement of a
mmw#m#hlhmufmmnm
with the law and customs of ammed conflic! was not mel Accordingly, we Cunk that Tabken
captives do not qualify for POW status cither a5 members of regular armed forces or as ™ »
combatants of other kinds covewnd by the Convestion ©

ﬂ A




SRR AR L g
We conclude by addresuing 2 pomt of consd QY 1
provizions of the Geneva and Hague Conventions do not i the current qondicipath t
Talbag milita a3 @ legal requirement i3 by Do means o say that the principles of of 51
mmed conflict cannot be applied ar @ maner of US Government policy. “The President as’ = &

Commander in Chief can determine 23 a mafisr of bis judgment for the cfipicnt prosscusion of. = &

the mubitary campaign that the policy of the United States will be o enforce customary standards = |
of the law of war against the Taliban and 1o punish any transpressions against hose stindards. . |
Thus, for example, cven though Geneva Convention Il may oot apply, the United States may 7597
deem it a violation of the laws and usages of war for Taliban troops 1o torture any Amcrican .

prisoners whom they may happen to seize. The US. military thus could prosecute Taliban
militiamen for war crimes for engaging ie such conduct™ A decision w apply the principles of
the Geneva Conventions or of others laws of war as a matter of policy, not law, would be fully

—— — e W W T BN BSOS

E§

United States practice in post-1949 coeflicts reveals several instances in which our .
military forces bhave applicd the Geneva Comventions as & matter of policy, without
scimowledging any jegal obligation w0 do s0. Thesc cases include the Wars in Korea and
Victoam and the interventions in Panama and Somalia

Korga. The Korczn War broke out on Junc 25, 1950, before any of the

of the i S

paties 1o the conflict (incloding the United States) had matified the Geneva Convenbons
Nonetheless, General Douglas MacArthur, the United Nations Commander in Korea, said that
hus forces would comply with the principles of the Geneva Conventions, including those relating ™ °
W POWs MacArthur stated: “My present instructions are to abide by the bumanitsrian
principles of the 1949 Geneva Cogventions, particularly cormmon Asticle three. In addition, |
bave directed the forces under my command 10 abide by the detailed provisions of the poscoe:-
of-war convention, since | bave (he mems 2 my disposal o mssure compliance with this
convention by all concerned and have fully sccredited the ICRC delegates sccontingly ™~ _

Vit Ngm. The United States through the State Deparunent took the position that the
Geneva Convention [T “indisputably spplies to the armed conflict in Viet Nam,” and therefore —
that “American military personnel captured in the courac of that armed conflict are entitled 1o be
tremted as prisoners of war,”" We understand from the Defense Department that our military
forces, as a matter of policy, decided at some point in the conflict to accord POW treatment (but - -
not necessarily POW status) 1o Viet Cong members, despite the fact that they often did not meet
the criteria for that status (set forth in Geneva Conveation III, art. 4), eg, by not wearing
uniforms or any other fixed distinetive signs visible at a distance, .

* The Presidess coald, of coune, alw dewrmse tat i will be e policy of the Usted Smrs 1o require it owa
Toops W adbot w semderd of conduct recopmmd w=do comomwry wermatessl bew, snd could prosccmie <7
offenden lor violanosi. As cxplaioed abovr, S Proudes i not bowsd 1o fallow e vimsiards by law, bet oy
:-uhuﬂhnh*--i—-n-dm T

Queoted = Joseph P Bulie, Usited Natios Peace Oporstiass. Applcable Nowen aad e Applaation of t Law
ﬁﬂ_mﬂul.lﬂ.l,ﬂlﬂilnl} s
E‘ﬁ-fm&pmlﬂirmmum#thM#
ﬁ-:mq’mﬂhhnnuumfhmql’qmu. 196, reprintesd in Joha Noron
Moore, Law and the Indo-China War 615, 639 (1572).

26

-—-..q
i




.1-| i g— T

request 20d invitation of Pamama’s legitimately clected President, Guillemo Endsra™ - Tbe
United States bad pever recogained Gencral Mafiuel Noncga, the commander of the Peosmanian
Defense Force, as Panama's legitmase rule. Thus, m the view of the executive branch the -
conflict was between the Government of Panams assisiad by the United States on the ome side |

g

mnd inswgent forces loyal 1o General Noricgs on the other. It was not an international srmed” |-
L

a
-ll'l'l-ﬂr = §

conflict betwoen the United States and Panama, another State.  Accordingly, it was not, in the
executive's judgment, an imtenational armed conflict governed by common Aricle 2 of the
Geneva Conventions ™ Nonetheless, we understand that, as & master of policy, all persons
captured or detained by the United States in the inlervention - including civilians and members - |

of paramilitary forees as well a3 members of the Pansmanian Defense Force — wore reaied ™
eonsistently with the Geneva Coavention I, wntil their precise status under that Convention was b
detormined. A 1990 letier to the Anomey General from the Legal Adviser to:the;State | . ud
prolections 10 such persons was based oo strong policy considerstions, and .was not necessanilyl ey H
based on any conclusion that the United Stases was obligaied to do so as & matter of law,™” Zr=s

m——

Inierventions in Somalia, Haiti and Bosnwa. There was considerable factual encertainry
whether the United Nations Openation in Somalia in lste 1992 and carly 19913 rose 1o the level of
an "armed conflict” that could be subject to commaon Article 3 of the Geneva ( i .
wrmmmumTurmmmmy@%‘ "
military sction against a Somali warlord, General Aideed. Similar questions have arisen in other
peace operations, including those in Haiti and Bosnia It appears that the US. military has
decided, as a maner of policy, to conduct operations in such circumstances as if the Geneva
Conventions applied, regardiess of whether there is 2oy legal requirement to do so. The US.

- ==
oS-

:h“h-wiﬂfﬂlﬂ.ullﬂl'&.lﬂnmﬁmu#Iﬂlﬁﬂﬂﬂ. SR

Sor Jaa B Adyioewicz aad Geoffrey 5 Com, dsthority o Cownr Marnal Nom-US Miliary Persormel for
Srrwws Vieletony of lnsrmaanions] Nemesgron Low Commsed Daring Inserne! Armad Comfhice, 167 M2 L Rev.
M, T7ad (2001) ls Usied Swses v Norieps, $08 F. Supp. 751, 794 (5.D. Fla 1997), O district court beld that
hﬂﬁh‘m-rﬂ-hlmmum.ﬂw_m—-}g&;
of e Ceneve Convention I, sad that Oeneral Nonegs was eztitied to POW munes. To the extens that the holding

: ' bee to determmme whether & conflact i betwoen the Uniied Staies sod mother *“Sax”
: ethes the other party is 3 *Stte® o pot, we disagree with it Py asuming the .
revmune (hal The Tindied States was cugsged Puanama = mather than with ineegess
forces in rebellion against the recognined and lepitimate Government mummw
usurpeed the recaguinom powes, & constinutonal awbority reserved 1o the President. The power 1o whether
& foveign government & w be acconded mcoguition, sod the related powsr 1 determine whether a condstion of
TOE e muat i particuler country, e eacluvely enerutive ety ef. Paker v, Carr, 369 U5 188, 212
(1%62) [[Rjecopmunen of foreign govermnents bo strocgly defics jedicial trearmen: that withou! exerotive
mlﬁ_lhm_hhunﬂ1ﬂ:d-h-ﬂnuﬂhw-ﬁq.'.,-.m
rcepution of belayporacy shroad i e exacotive resposcbdey. | | ) (citnSon o), Kemsesr v Chambery, 55
US. (14 How.) 3, 3051 (1852) (TThe guestion wheter [the Republic of] Teass [while i rebellios apaine
Menico| bad or had oot ot ut e becoox = independess iz, was 4 Question for Bt depwrtesr of oo TP -
prrommEs exclusvely which b charped wit o forags whoom  And il Gw pened when ther dcparsorss
rcogeiaed @ & 42 independest sk, e judical sribusaly . . . were bound e consider | . . Texas a3 8 pant of fe
Mexicas wriary.”); Mgl Fire & Maring ba. Co. v. Unised Parcel Service, 177 P34 1142, 1145 (* Ci)
(*[Tihe Supreme Cout bas repeatedly el thut te Comstmtor comsm 1 the Farcutive brasch siose the moherry
glﬂi—;-ﬂiﬂﬂ@nmt—.i—i’mimﬂmu.iﬁlllﬂl} e

Letier for the Hoo Richard L Thoraburgh, Amorscy General, from Abesbam D. Sofser, Legal Adviser, Smw
Department st 2 (Jan 31, 1990). '
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Even if Afghanistan under the Taliban were pot deemed to have been a failed State, the
President could still regard the Geneva Conventions as temparanily suspended during the current,
military action. As a constitutional maticz, the President has the power o consider performance
of some or all of the obligations of the United States under the Conventions suspended . Such a
decision could be based on the finding that Afghanistan lacked the capacity to fulfil] its teeaty,

e O el

obligations or (if supporied by the facts) oo mii.nﬁ:;lhm Afghanistan was in material breach

9

¥

N
ol
iy

of its ahbgations.

matters after advice and conseut by the Senate are within the Prssident’s plenary, author
have recently treated these questions in detail, and rely upon that advice Bere.” . - =

The courts have ofien acknowledped the President's constitutional powers with respect 1o
treaties. Thus, it has long been accepted that the President may determine whether a treary bas
laspsed because a foreign State has gained or lost its independence, or because it has undergone
other changes in sovercignty.™ Nosperformance of a particular treaty obligation may, in the
ijﬂm%mﬂuﬂm‘mwm

" See Memoranduen for Jobm Bellinger, II1, Senior Associate Counsel aad Legal Adviter o the Natiomal Seciiiy
Counedl, from Jolm C. Yoo, Deputy Assistant Anorney Genenl, Office of Legal Conmoel, and Robert ). Delalunty,
Special Counsel, Office of Legal Counsel, Be; Authority of the Prevident o Suipend Cartam Proviions of the ABM
Treaty (Nov. 15, 2001); see alro Menmwandum for Willism Howard Tafl, IV, Legal Adviser, Departmens of Sate,
mmvnmmmmmﬂduﬂmnr Presidents Constitasional
Authority o Withdraw Treanies from the Senate (Ang. 24, 2001)

™ See Kennen, 33 US. m 4748, 31, Terlinden, 184 US. 3t 283; Sarcop, 109 F3d at 171 (collecting cases).

St And whewe o weaty amecedesdy exisn betwers the UStates and ruch sasion hat right mwebves the porwer of
PYiRg DpETIEOs of Dol 1o fach Tealy " Aleusccler Hasilee, Pacgfon Na. | (1753), repetnind in 13 The Pepors of
ﬁh-*hhnllmthndﬁ.m it

Soe Tuylor v. Morson, 23 F. Cas. 784, 787 (C.C.D. Mass. 1855) (No. 1),799) (Curtia, Cirvult Jussice), off'd 67
US. (3 Black) 481 (1362). 4 v 22
:-mmmmunp Ay Gen 119,124 (194]). Changrd conditions have provided a
basis oo which Presidosts bave supended freades in the pase For cxacgple, in 1919, Presdent Franklia Rootevelt
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Mhmﬂ-mw-hﬁpmurMiw“
bt void, as i that govermment.™ ; e 2!

The President could justifisbly exervise his constitutional authorifysover HeEhes

mpﬂnghﬁmuﬂmﬁmunﬂdhrﬂﬁmhm'mhﬁlm{'

mmu-mumhrmmumﬂﬂﬁﬁﬁﬁur

.I. : 4 -
=

ofganizations such as al Quoda, which have anacked wholly cvilian targets by urprise amack -
As a result, Afphamstan under the Tabiban could be beld 0 have violated bame humanitarian
dutses under the Geneva Conventions and other novms of micmational law. Nooperformance of
such basic duties could be taken to bave demonstrated that Afphanistan could not be trusted 1o
perform its commitments under the Conventions during the current conflict™  After the conflict,

MWWWMLWW

restored, once an Afghan govamment that was willing and able 10 execute the country’s treaty
oblipations was securcly established. Furthermore, if evidence of other material breaches of the
wwummmmmmmm-mhmnﬂﬂm;

decide 10 suspend performance of the United States' Convention obligations. Ada&:inntn'.l‘

regard the Geneva Conventions as suspended would pot, of course, constitute a “denuncistion™

of the Conventions, for which procedures are prescribed in the Conventions." The President

eed not regard the Conventions as suspeaded in their entirety, but culy in pait % o sn ramssmsmanmpe= |

s ulpe

[

ruvpr=ded the eperation of e Losdos Maval Tressy of 15346 The ww = Exrope bad camsed sevenl comracrey
P = parprnel e veafy, for G obvioes resscs S @ Wl Spesubie B et vl coamesn. The notier of
wEmmnes was therefore pousded oo chasped coTumutoens ® Devid Crsy Adier, The Comtmanen dnd the
Termingnon of Treasies, 157 (1986). e B -l 2
" See, eg. Chariton v, Kelly, 129 US. 447, 473 (1913); Escobedo v United Siaes, 621 F 24 1098, 1106 (5* C),
cert. denied, 449 U5, 1036 (1980). 4k ST
-'lllpﬂiﬁhhﬁh‘hhﬂﬂl-ﬂmﬁmuiﬂhﬂlﬂﬂﬁﬂ“hhm}
1986, e United Suins suspended the performance of its ohligation: mulm the Security Tiesty (ANZUS Pact),
TLAS 2491, 3 UST MI0, catered s fovee April 29, 1952, as o New Zealasd bnt aot s 1o Asmzalia  Sar
Marias Nash (Lesch), | Camedatior Dipent of Unised Seses Procsics o [nsernansnal Law 58] /088, st 1775-51.
¥ Ser. eg. Genews Coovestion I, ary 141 hmd-mnhﬂnhhm_#;
rminition of oee. Surponticn & peaally o milde meau tan wrmsanon, oftcs being partial, wnponary, of
STt Wpon clirtumitances that cen be wliered by the acnons of the parties 1o the treaty. Muomeover, &t eyt m the
United States, suspension of & treaty can be reversed by unilateral exscutive sction, whereas lenmnation, Which - -— -
mezniily & treary, and which is therefore more disruptive of internatonsl relstonships, would require Semte consent
t0 8 Rew treaty in onder lo be undose.  See Obiver ] Lissitryn, Treanes and Changed Clrewmatances (Rebus Sic
.!'m.nh..l.i1.An.l.:l.-‘lLHi.ﬂlﬂl!lﬂﬁhﬁ!&mhnmmﬂﬂurm-ﬂmm
dangers than a right of wrmination 7). R
“hHLhFH-mﬂhmd-mlnmhMu—n-ﬂ_ﬂm
bedfrnbon) 4 rECogmared s pemmiuble cnder seermenosa) bw Arncls (0 of tr Vesns Convention oplhictiy
mu-—-d-mﬁm-nn'wuwu—ﬂ“mwh..
iﬂhmw.:d-htq—i-nrh-hw-dﬂWn'“—** -
m-:ﬂhmﬁmﬂ.ﬂm-ﬂﬁnﬂ“'mmmm

- Witk Insernanonal Low: A Neglected Remedy, 3% Va ), lat'I L. 81, 932 (1999). Abhough suspencion
lflﬂtnhi-rphh-mq'—iuhh-pm-lmt-.ﬂnmlﬂqﬂ”
pﬂ-h—h-”--—;hmﬁﬂhmﬂ-ﬂpﬂh: Tis, weca
box o has for sugpestng that B Prendest maght taspead S Geneve Couvensions & ' e Tabben
bt mot a3 % @ rach aed fle meshen Hewevg the Presdes aoa'd acherve te s cocome by sarpending te
Comvestioma, ovdering the US. mltary ' fellow ®em purely 23 & mmmer of pobxy, md excepting e Taldes
keadenb o o B cowerapr of tzs policy. e
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Although the United States bas neves, 10 our knowledge, suspended any provisicn of the © -
Geneva Conventions, it is signiSicant that oo 27 lcast two occasions since | 949 - the Korean War
and the Porvan Gulf War - its practice bas deviated from the clear requirements of Articic 118 -
of Geneva Convention IIL mmmmmwu{mfﬁg&* -
cessation of a covered conflict ¥ mmmmhmmwniﬂfﬁ ;
avoud repatriation, Geoeva Convention [N provides that a POW may “in no circumstances 71~ -
renounce in part or in entirety” the right 1o repatriation. Moreover, the pegotiating history of the  +.
Convention reveals that a proposal to make POW repatriation voluntary was considered and v
rejecied, in large part on the ground that it would work 1o the detiment of the POWs™ |
Consequently, withholding of repatristion, even with the consent of the POW3, represcnted a
deviation from the Coovention's strict norms. i ORI Vi SR

-
LR EL R — EA T 2 AR 551."':‘ l: .
Korea. The Korean War broke out o0 June . =
ﬂhhﬂﬂ{ﬂ“huummwmhﬁﬂ“-mﬂ.w .
Nonctheless, the principle of repatiation of POWSs bad long been rooted in treaty snd custodiary:
mlematopal law, including Article 20 of the Amnex 1o Hague Convention TV, which states that
“[a}fier the conclusion of peace, the repatristion of prisoners of war shall be carried out as
quickly as possible.”™ Large numbers of Chinese asd Nerth Korean POWSs beld by the United
HMMMMthm.ﬂﬂmmﬁmﬂﬂgamﬂ o
vumber of United Nations POWSs in Communint hands) were made under the Armistice of Ju
47, 1933, “To supervise the repatriation, the anmistice created a Neutral Nations Repatriation
Comumnission, composed of represcnuatives from Sweden, Switzerland, Poland, Crechoslovakia,
and India. Withun sixty days of signing the Armistice, prisonert who desirad repatniation were 1o
hhﬂrwwmmuﬂuﬁ&hﬁwm-hmﬂﬁﬂ
Thote prscners pol 50 repatriated were 10 be relcased w0 the Neutral Nations riatior
Commission . . . for further disposition ™™ MMHMM‘I@W
tepatriation.  The majority (oot quite 22,000) evennually weat to Taiwan. e

—
- ml

i War. Al the cessation of bostilities in the Persian Gulf War, some
13,418 Iragi POWs held by Allied forces were unwilling 1o be repatriated for fear of suffcrng
punishment from their government for having sumcndered,  Notwithstanding the repatriation
mandate of Geneva Convention 11, the United States and its Allies executed an agrecment with
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* Anticle | 1§ sates in redevant part
Frisonen of was shall be released wnd repatriased withoa delay after te consation of sctive hostilises
12 B absence of ripuaton 1 te above ffoct = amy apTeown coachuded bervee S Puna © e

couflc with 3 view o O cemados of bortite:, of falmg ey mch spreemest, each of e Demining il

hﬂhﬂ?ﬂuﬂw-ﬁﬁrlﬁdﬂn_ﬂhnﬁzu

- pangagh. =
dor Howwd 5 Lovic, The Koress drmotcs Aproement gad jo 4fiermats, 41 Naval L Rev. 113, IE-IH199)
'hMIMMHﬂ. fnsrrmetoas’ Loew Churfly &1 Insrrpe tird and Appdued by b Umises Stntes.

1674 = 185859 Qded. 1945).
Dmvid M. Momrus, From War o Peoce: A Stady of Conse-Fure Apreemenn and the Evolvng Role of the Unitesd
n?l'ﬂn-.u 36 Ve J. lst'I L 801, 582 (1994 .
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Irag providing for only voluntary repamaton

o CARTIANN N 1 O Y
International Commmitiee of the Red Cross ™ e Ty

F. Suspension Under Interngtional Law - 755~ T ¥iTag g

Although the United Stales may delermine either that Afghmmﬁ%?ﬁﬂ?dﬁ‘#ﬁ%

could not be considered a party to the Geneva Mn%iﬂ'm-@gm@?ﬂ;:
should ctherwise be regarded as suspended under the present ci -theze 1

distinct question whether such detaminations would be valid ::i:m»::::{.tr u“;.“r “ Bl b
We emphasize that the resolution of that question, however, 'harmfgﬂng;un mesnc Sk
constitutional issues, or on the application of the WCA. Rather, these-issues -'El::yur_l‘h_';.-_'.‘.:u;:- P et

consideration as a means of justifying the actions of the United States in the 'world ‘of 33 &
intcrnational poliics. While 2 closc question, we believe that the better viewis that 'in certain S BT T

circumstances, countries can suspend the Geneva Convealions consisteqty withimenmmiomal——
law. _ L s B R
TS i 1 -

International law has long recognized that the material breach of 2 treaty can be grounds
for the party injured by the breach to terminate ar withdraw from the treaty.™ Under customary
mternational law, the general rule is that breach of a multilateral treaty by a State Party justifies
the suspension of that treaty with regard to that State, “A material breach of a multilateral :
by one of the parties entitles . . ..[a] party specially affected by the breach o, SVOKEIr G5 4 L =
ground for suspending the operation of the treary in whole or in part in the relations betwesn
itself and the defaulting State"™ Assuming that Afghanistan could have been found to be in
material breach for having violated “a provision essential to the accomplishment of the object or
purpose of the [Gencva Conventions),” suspension of the Conventions would have been
justified ® : . : 2 Sl e
- R B 1L, [T B AT i -
We pole, however, that these general rules authorizing suspension Mdo not.apply,fo
provisions relating to the protection of the human person contained in treatics of a humanitarian

character, in particular 1o provisions prohibiting any form of reprisals against persons pioiccted

n e b

by such treaties."” Although the United States is not a panty to the Vienna Convention, some
L P

L ——— 1 Iy o L
™ In general, of course, » decision by 2 State not to discharpe its mesty oblipntions, even when effective ai's mitter
of domestic law, does not necessanily rebeve it of possible imernational lishility for noo-performance, See generaliy
ﬁmﬂhvfmeﬂ&dﬂm&,v.mmﬂni Led | 201 105, 138, 160 (1934)

Ser Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa)

Notwithrianding Security Council Revolution 278, 1971 LCJ. 16, 47 § 9 {Advisory Opinion hune 21, 1971}
(bolding # to be & “general principle of low that & right of termination oo account of breach ruat be preszmed o
exst i respect of all tratica, cxcept as regards provisions relating to the protection of the buman person contsined
m treatics of a omanitarian character. ... . The silence of 3 meaty & io the existeoce of such & right cannot be
ﬁpﬁhﬂuimpl;.-aqm@mﬂr-mmmmmmﬂmmn.mmw"* ™
"vtnuthnvuﬁmmeﬁnmﬂl{lIh}.
HHH‘LH{{]:I : oy
P4d art 60(5). The Viemma Cenvention seemms to probebit or restrict the sispension of bnanitarian tregties if the
mhmhmnmﬂm It does pot squarely address the case in which suspensios i based,
ROt on particular mw-mhlwhwsMMumﬂ:' ity to perform ity
treaty oblipations., i e —

v
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lower courts bave saud that the Convention embodics the customaryhoioy A gnste
and the State Department has af vasious times taken the same view. The Gem
mhmﬂﬂuﬁﬂﬁuuflh@mﬂlﬁmcﬁ-ﬂmﬂmﬂf e TEONTL OIS
the protection of the human person™ Argeably, therefore, a _... ] ST
that the Geneva Convenbons wor inopeahve a3 o Afghanistan af a2 dec e gard (hern
suspended, might put the United States in breach of customary interpati B 1‘%'3?-_":_ 7 ¥y,

hﬂdj&nnmtﬂmrnﬂmvmﬁmmulhmnhub;rndm_p# _ oo~

Common Article | pledges the High Contracting Parties “to respect and o ensure for the =2
present Convention in all circionstances * (anphasis added). Snmu:mmnm'rhuﬂgs 5
provision should be read to bar any State party from refusing to enforce their provisions, no
matter the canduct of its adversaries. In other words, the duty of performance is absolute and- ¢

does nat depend upon reciprocal performance by other State partics.” Under this :ppi'nai:h;th;:_rr;;:;{:‘._ b
substantive terms of the Geneva Conventions could never be suspended, and (HiS @y Vo EIor =y
mﬁuﬂﬂﬂhi“l@uﬂdﬂiﬂﬂﬂlﬁﬂﬂl{w. i e R R S e B a3

Fraa

- a-all

% This understanding of the Vienna and Geneva Conventions cannol be correct.  There is
no lextual provision in the Geneva Conventions that clearly prohibits temporary suspension. The
udn.'_ﬂmim:ludtd;pmmimmu:ppﬂnmpru!udcsuupm“hmmmahmlwu:h

olber of violations.” They also inclpded carefu] procedures for_the termination of the

agreements by individual State partics, including & provision that requires delay of & lenICaRes T~ %
nf;thuy.umumﬂmmmmm;lmﬂimuﬂth::ndnl_lh:nm;ﬂjgl.:ﬂg. :
at the same time, the drafiers of the Conventions did not address suspension st all, even thoyghdt 3
has been a possible option since at leas the cighteenth century.”™ A.H;l}'m.gih:.,_wfﬁﬂ}
IfCTpretation expresnio unius ext exclusio cltervus, that the inclusion of onc thing implics the
cxclusion of the other, we should presume that the State parties did not intend to prec
suspenmion. Indeed, if the drafters and matifiers of the Geneva Copventions believed the traties
could not be suspended, while allowing for withdrawal and desunciation, they could have said so
explicitly and easily in the text . i

B
i
]

o e X T SRR A TN JeglNAR 1o ek Wl A8 crligines
oo by the Geneva Conventions are sbsolute and thatl non-performance is never excusable,
To begin with, the Conventions themselves distinguish “prave” breaches from IHT,.: 1.._
further provide that “[nJo High Contracting Party shall be allowed 1o absolve itself . T-:.-Ffl ir_n]rg ;s »
liability incurred by itself . . . in respect of [grave] breaches."'™ If all of the obligations imposed

"r-;m:.;:n;ifmmmwhnxux-a:mcu.},rnmmsn:mmml};'uhufm.
aupra, st quoting 1971 satement by Secretary of State Willim P, Rogers and 1986 test Deputy
T S i

: Al am G Treonies 191 [2d ed. 1984 [ oy et wed
of refrence 0 “bemasitarias teaties). Indeed, when the drafiors of the Vienns Cosvestion added paraprask St 0 -
wrtice &0, the Geneva Cogvestons were speciBically mestioned a3 coming withun & See Hasvia, supra 2.19, 22 797.
See. ap., Dvapes, The Red Crow Comvensions, nepra, a1 §; see also Milisary and Paramiluary Acttvisics In and

Apsinm Micoragua (Nuaragus v. United Siates), T6LLR. a1 848, § 220 amree e
_hl:.ﬂunﬁt-u-m.u BL T e e =
_sqq..m-n-u. R

Sor Sinclak, rupra, at 191 -

. -Eﬂrnl:-ru-w_mlﬂ.
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“grave” mmMmhmmﬂrﬁmemﬂ.Wm 1" oy .+
lizhility for grave breaches. FMMMM#[MWHIH..-

out “reprisals™ n!p-hmhﬁnds. m:rﬂnﬂmhmmuhun:hThu.Mlinf
Gmeva Convention [0, while definmg cortas musconduct with respect to priscners of war s =-.'
copstituting & “senous breach™ ﬂt:ﬂm-ham#hﬂ,ﬂ‘{u]mﬁrﬂ—h :
reprisal ageinst prisoners of war are prohibiled {:ll#ﬂuﬂhﬂ.imhi;.
ﬁn?mﬂnﬂumurmmmm:mdnd-m oL
minﬂuu"dnmmupmmulmqummq:hw :
contained in treatics of a humanitarian character, in particular 1o provisions prohibiting sy form *
of reprisals agoinst persons protected by such reaties™ (cmphasis added). That provision seems |- 4
w be an mﬂnnhthnuﬂ?ﬂlplﬁulndﬂufmli,mlnfﬂ,m
Accordingly, HWEHMHJWMMMMﬂﬂmFﬂu
inlernational luw,mmmmwm

basis, It also appears permissible to engage in reprisals in response 1o
enemy, provided that the reprisals do not give rise o mv:“brnuhumlnnp:rh-lh-gum:
protected persons.

Fimally, » blanket non-suspension rule makes litthe sense 3 matter of intematsonal law
and politice. “'ﬂﬂ'lﬁ-ﬂlrﬂlrﬂlt,lﬂhﬂtﬂﬂlﬂmﬂhr:mqw effectively
m#mmmm%ﬂhmﬁmww
fom i unfaimess, thal resull. would reward and encourage pon-compliance . with
Conventions. Tmhﬂmm:ppmu:ma:plnhmﬁuwwﬂihpm
by voluntary acton of the parties.’™ rmmmmhmhr
ﬁmmummumuqmmmm
- subject 10 the consent of the Partics 10 the conflict concerned ™ But the effectivencss of

materially breached such duties, s United Nations embargo might have litle effect pn. its .. .
behavior. Finally, offenders undoubtedly face a risk of trial and punishment before pational or A
international courts after the conflict is ovar, Yet that form of relief presupposes that-the

U B - oY

Ii—lll-ll:r -ﬂqhﬂ-ﬂuuﬂuu-tﬂ-ﬂh—qihhiﬂﬂ
E--_"_l They i protied, bowever, = oo el CrTaswmare

Sex. e g . U Geneva Copventien [11, wrt. §; Gonews Canveeztios IV, anL 9. e
** Genevs Convention I, art. 9; Geneva Canvestion [V, art. 10.
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offenders will be subject 1o capturc at the end of the conflict *
whether or not they have been defeated.  Reliance on post-conflict

pﬂulnlh:ﬁmnﬂmmmljhﬁlcﬂﬂlhh:mmh
widespread violation of the Conventions by others. s -

Thus, even if one were to belicve tha! micnational law set out | ! E
concerning the power of suspension, the United States could make convincing 341 :;E
the Geneva Conventions itself, the Viemna manmamw ' ..: 3 1‘!1
law in faver nrm:ndmgthaﬂmcnmrmumumphudMﬂHT li’q-" Y ; L’r%
current war in Afghanistan. L= E g i ¥

Ll IV, The Customary International I.a-'_w_q ﬂEH’ar 21

So far, this memorandum has addressed the issue whether the Genevas Eunmul;uﬂ.-md..ph ‘1
the WCA, apply to the detention and trial of o] Queda and Taliban militia members taken s
prisoner in Afghanistan. Having concluded that these laws do not apply, we tum o your
question concerning the cffect, if any, of customary inlermational law. Some may take the view
thal cven if the Geneva Conventions, by their terms, do not govem the coaflict in Afghanistan,
the substance of thesc agrecments has received such universal approval th mmﬂ"ﬂ""“"
status of customary iotcnational lew. Regardless of its substance, however
thwmm&ummmmﬂnﬂmeEgﬂg
federal law. This is a view that thic Office has expressed before,"™ and is one consistent with the
Hmnfihtfdﬂﬂmmmdm::mhmhmm:ufh:m .A.s:.umh.
any customary internatiocal law of armed cooflict in no way binds, as a legal maticr, the
President or the U.S. Armed Forces concoming the detention or trial of members of al Qaeda and
the Taliban o iy poler

-|-|,..—._u_ru-'

A. Is Customary internationg] Low Federal Law? _~_"--_ e ationat

S mmaml TS -J-'i-' I;?

Under the view pmmutnd l:y many intermational law academics, any presidential -

violation of customuary international law is presumptively unconstitutional ' These.scholars '
argue that customary inm.ntim:l._!:.w is federal law, and that the President's Article IT duty

under the Take Care Clanse requires him lo execule customary internatiopal law as well-as—— -~ —
sututes lawfully enacted under the Constitution, A President may not violate customary '
international law, therefore, just as he cannot violale a statute, unless he believes it to be
unconstitutional. Relying upm::.ms such as The Paquere Habana, 175 U.S. 677, 700 [IEHJID} in

-

“h#lﬂdﬂ&dﬁFMWﬂanfm{lﬂhmm
Enforcement Activiies, 13 Op. OL.C. 163/(1589), SRIRIESEY - 75 -
*See, e, United Sustes v. Alvarez-Machain, S04 1S, 655 (1997) BT, o B
hunmmmqmmmﬂ&w-wu Roagpen, 859 F 24 929, 935-36 '
(D.C. Cor. 1988); Gareia-Air v. Meese, T8 F2d 1846, 1453-55 (11* Ci.), aort. demind, 479 U.S. 359 (1586).
Sex, &, Mickarl ], Glennon, Runung the Pagoee Habama: Is Violstuos of Curossary Ixsernational Law by the
Exsewtive Unconstitutional?, 80 Nw. U. L REv._ 321, 125 (1983}, Louis Hepkin leersational Law As Law-in the
United States, 52 MioL. L REv. 1333, 567 (1984, Juley Lobel The Lissty of Cosstitutions] Pewer:. Confbers
Bﬂmlﬁﬂﬂ?ﬂryu&hﬂnﬂhﬁ.ﬂvﬁ.Lm 1070 1179 (1985 see abio Jonattan R, Carocy,
Aporx: May the President Violir Costomary Intornasicnal Law?, 80 As |, IvTL L 913 (1986).
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claims that the foderal judiciary bas the suthority w iavalidate
w0 customary international law, '™ a; :
This view of customary icternational Liw is seriously mistaken’ s hevoppst
powbere brackets presidestial or federal power within the confines of ¢
204 the Laws of the United States which thall be made in Pursuance thepofi'and:
made, or which shall be mads, under the Authority of the Usited States™ 301, ek
International law is vowhere mentiooed in the Constitution as an independent source of federal =+
lrw or as a comstraint on the political branches of government Indeed, if it were, there would -
have been 5o need to grant 1o Coegress the power 1o “define and punish , . . Offeases against the ; .

Law of Nations.""™ It is also clear that the original understanding of the Framers was that YLaws- Sl « o
of the United Eum“ﬁdmmmuwu!mmuﬁm
cighicenth century, In explaining the jurisdiction of the Article [II courts to cates arising ‘funder saipi . | -
the Constitution and the Laws of the United States,” for example, Alexander Humilton did not

include the law of nations as a source of jurisdiction.'" Rather, Hamilton pointed out, claims
Mhhdﬂmmﬂﬁ:dﬁrhﬂvmﬂywummmiﬁh

definition do not iovolve “the Laws of the United States ™ Little evidence exists that those who

ancnded the Philadelphia Convention in the surmmer of 1787 or the stage
believed that federal law would have included customary intemational :law; but, rather thatsthe
law of pations was part of a ;mnﬂmmhwlhﬂwmmfdnﬂhw."{m . 535 OOECie

#

ceate sevar divorbons @ the stTucoe of the Constitution. lncorporanon of customary

.

i
Hﬂdhﬁ;mﬂm&uﬂhum_nhlﬂﬁﬂwhmﬂﬁ i
mremational law dircctly into federal Liw would bypass the delicate procedures, established by i

-Mihwﬂmmhmﬁﬁﬂiﬂmhmh-ﬁmi
fustiined debuu wid legal scademma The leproacy of mxorpontng curomary siomascaal e a Sederal law
b berem subprotrd m s erchangts W crpplmp doults. Sex Comua A Hrndliey & Jack L Goldsmnth, Custeery
Imersantional Law As Federsl Common Law: A Crique of the Maders Position, 110 Harv, L Rev. 815, 817 ]
(Y997); vee abso Fhillp R Trimble, A Revisionist View of Customary loternathonal Law. 33 UCLA [-Rev, 665, < e « + —
GT2-673 (1986), Artbuar M. Welsbnard, The Execotive Bmnch and Iseraatiood] Law, 41 Vand L. Rev, 1205, 1265 ¥
(1988). These claims bave not gooe unchalleaged. Harold H. Kob, I Interationa) Law Really State Law?. 411 '
Harv, L Eev, V1E24, 1827 (1998), Gerald L Newman, Srmse and Noasense About Cusiomary Imemational Law:_ A
Response 1o Professon Bradiey and Goldamith, 66 Fordham L. Rev. 371, 371 (1997); Bezh Stephens, The Law of
Dex Land Customary Intersational Law As Federsl Law After Ere, 66 Foolium L Rev, 393, 19697 (1997)
Bralicy and Goldumid bave responded o their oritics soversl tmes. Soe Ourtia A Braciey & Jack L Goldsmth,
F:hﬂﬂl_-hldﬁh'-n-il-h-ﬁﬂh-,lllM.LM.M[IMM#%I:H
hﬂc?lu_mmmmmdwnmmumﬂrmL Rev, 319,330 . ues
' " = 2.

CUS Const et I, §1 =
::;hrmmu.uuinuu—ummm_n—n,:m

-M -
"':h:,q..h—nu,_ﬁh-dhl—ﬂﬂu—-ﬁ.ﬁ,n—_m_ﬂﬂ.ﬂ.:.m.nt,'nn‘-n
(1985); Bradford B Clark, Federa] Cossmon Law- A Structarsl Reisterpretation, 144 U Pa. L Rev. 1245, 1306-12
(1996), Curtia A Headley & Jack L Goldst: The Cuaresst Ulrystomacy of lavanstosal Humes Righn Lisipason,
66 Fordbam L Rev. 319, 37336 (1997} ' 1
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mﬂmﬂnﬂwwmﬂuﬁdmﬁﬂ_w 3
legislatures, it has not been passed by both bouses of Congress and signed by
uumd:brlhn?rmﬂm:iﬂhﬂuldmudmﬂmwd;nngm-
words, customary intemational law has not underpene the difficult hurdles that
mactnent of constitutional smendments, statutcs, or Deahet Mlﬂ.nmﬂﬂlﬂ
oo the government or on Amencan citizens because il is sot law '™ -"-'-h-.
eabies = the Supremacy Clause does oot reader treates astomanically s f-executicg =
cowrt, not o mention self executing agains the cxocutive branch ' - If ‘even'treati b
mdumnmdmdmndw:dmudm:mmmmhmﬁn&
:ﬂ'uummumldﬂmﬂ.m:nnt:munlrmunhhmnmulmi?lnﬂu
undﬂpuurmmmhh:hudhrummmmthhw

1f is well aceepted that Thic political branchies have ample-wutt "
mwmmmmumdm Thuhu.huu. ey T AT
Supreme Court since the carlicst days of the Republic. In The Schooner Exchange v. H.:F'nﬂnn:r
for cxample, Chief Justice Marshall applied customary international law o the seizure of a
Freach warshup oaly because the United States government had not chosen a different rule.

hmhm&&mmnlnml:n[mh:[wﬂlhw

mational ships of war, enieving the port of 2 friendly. powes ofien “for” W1

reception, are 1o be considersd a3 exempted by the consent of that power from it
jurisdicrion. Without doubl, the sovercigs of the place is capable of destroying ..
tus umpbcaton mmmmmlmmwm

force, or by subjecting such vessels to the ordinary tribunals.

- o P =

ﬂﬂmhmﬂﬂhﬂﬁilmﬁﬂhmhlhmnMHh.&'ﬂL
T'h:rnl:.ﬂ:mhupﬁq:uurm:hmdhwry and even of wisdom, is addressed. i, the
Judgment of the soverm ddﬁwﬁutmhhﬂh;wmm

may be disregarded =" hhﬂyhmﬁywﬂgmﬁ;mmﬂﬂ

may prove o be a bad idea, or be subject 1o criticism, but there is no doubt that the govermment
has the power to do iL

- B “‘-—‘a-:-_r-_n!
l-r'-..= e
T
Of. INE v. Chadfha, mu&smnmnmmummmumu and
presemtmed a4 requared by Arvicie L Section § for all keguliton). “FE‘:IT;J
In fact, allownng cusiomary mEermanoss] lew o besr B Sorce of federal Lrw wenld croase preblens
under the Appousoran Classe ad Se sos-delepaten docrae o 2 would be uw omdls compicicly ocbude G
A_nhi_ﬁ-ﬁumim’nmmuﬂ-h“#hdﬁ
U—llhniﬁﬂiﬁn -

' See, e.p. Forier v, Neibion, T7US. (2 Per) 253, 304 (129, s

' See Jobn C. T-.mﬂ-h—-dltMTmﬂwmm-dhmm
99 Coken L Rev 1933 (1999) (sos-self -exoction of tratum yustfid bry the origpal sodentandmg ), Jabs C Yoo,
Troates and Fablic Public Lywmalong: A Texmal snd Structoral Defrase of Noo- Self-Esscution, 99 Colum. L Rev, 2218
Il!m;ilu—n- tha! comtioml Y I ITRTIE mousy wpitrinios of Teaty chlpateen by Sdoal
tatae
'“HU.!.FMII‘.IH—H[IIH}_M
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Indecd, proponents of the notion that e it ..-:—~.-.1n,1 ; N4 alie
-._.1r'|. | 55

little support in cither history or Supreme Court case law. huuy:}hljtn. : 0
mvolviog mantime, insurance, and commercial law, the federal courts in -:I"—":"""’——
looked to customary inlernational law as a guide'” Upon closer euur » _1
hnwm,rmﬂlnnhdnmmwmmmmﬂhwhdthnmwlg‘u geneTy hﬁ‘-*-":?""
mmmml:wlhnwulpphudmfudnﬂlﬂwﬂ'nt]rH:uME.ﬁ‘wmv’T -
(1842) Assuch,ﬂwunnlmdnrdmﬁnh:ﬂhwmd:uhn
suppont Article III “arising under” junisdiction; it did not
did not bind the executive branch hdﬁ:ﬁ,l:\mdm.n;
acknowledged that the laws of war did not qualify as true feders
serve as the basis for federal subject matier junsdiction. h”ﬂj’ﬂf m
ﬂﬂslﬂifmnm:ple,mcﬁumtmd:&mdunhdwj ---
pﬂﬂhﬂﬂ[w,ummmdbym:hwnfmmubhuw
laws do not involve the constitution, 1aws, HEAHEs, OF CACCULVE

States, ™ mspmmmmdmmwnrmmmsmmmhhﬂ:ﬁm%o
Erie R.R. Co. v. Tompkins, 304 U.5. 64, 78 (1938), to eliminatc general federal common law, = 238
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Even the casc most rebied upon by proponents of customary international law’s statos as
federal law, The Paguete Habana, itsell acknowledgee tha! customary imtemational law is
subjoct to override by the actiop of the poljtcal branches, ete_Habana nvoly
question whether U.S. mdvum:mwu}':m:muumfﬁwmw
10 encmny mationals and sell them as prize. In that case, the Count 2o internatiopal law
rule, and did indeed say that “imemational law is part of our law.™"' But Justice Gray then
coptinued, “where there is no trealy and no controlling mmumnrk;gmnm-c aci arJud'urﬁ:f

whhllwﬂnﬂhn;mmplymmmumnﬂfdnmhﬂmu
was the ca of Swift v. Tyson), the Count also readily acknowledped that the political bramches

and cven the federal judiciary could override it &t any time. . No Supreme Court degision i
modern DII:lH]!II.‘I r:h.l.llengad that view.'™ hu,mduciur Supfﬂn: Court precedent, any

¥
£LY W th.) therelnre ‘li
'* See, e.p., Oliver Am. Trading Co. v. Mexico, 264 US. 440, munmxwvnﬂnwuﬁ,m -
853 [(1992); Now Yerk Lile s Co, . MHUS.IH,MT{IHE]_ Vicw “in=
el S 285 78687 ; L
|'||” "m i i - a3l el
mTﬂhﬁﬂmnurnﬁdﬂfﬂhmﬂMﬁWﬂﬂmmmmm
law o be federa] law, The firve, which derives from Moy v. Schooner Cmrming Bewry, 6 US. (L. Crmnch)dd < o
(1304). The “Charming Beny™ rale, a1 it i3 sometimes knowa, i3 & rule of constroction hat a stamer should be
cemtued whis posrible 30 = ool W conlbcy wnb iEomatsiona] aw.  This rule, bowover, doc ool apply
zerpationa] bw of ity own force, bt instead can be secn a3 e of judical restruint St viclating memations]
Liwi 13 & decision for the pobtical branches to make and that if they wiah 1o do s, they should state clearly thelr
mientions. The second, Banco Naglonal de Cuba v, Sabhating, 378 U, 398, applied the *act of smiz" docirine,
whick genmmlly precludes cowrt from evumineg the validiny of the deriions of fangs povernmess taken oo the
ows soil, & fedeal comemen lyw te 8 sl ove cxpropraness by the Cuban povermment Az wath Chasming Begy, W
howevez, e Court developed thin rale w ooe of judicial seifrenment o proowe te fexibility of e polinical
brenches o decide bow to condoct foreipn policy.
MMMWMMuHﬂhuh’ulmuﬂnlmhﬂmﬂmm
v. Peda-Irnls, 630 F2d 876 (24 Cir. 1980). o Filkstiga, the Seeond Ciroust read the federal Alien Tort Stanme, 28
LLS.C. §1350 (1994), w0 allow a tort nut in feders) oot sguinst the former afficial of & forcign povermmens fior
wolating oo of tlereariess] bumun nght lew, samely tortre. Lcorperation of coatemery international low vis
ﬁh?mﬂum,-ﬂ:mwmwmh"mﬂhhpdh_m
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:mmmsnp-mcumm-;ﬂnﬁ fowing bl
upon intermational Law to restnict the Presidents disoetion 1o conduct warswou A £
swucrural problems.  Furst, if customary inlematonal law s indeed, federfidlawy thariumast i B irig
receive all of the benefits of the Supmrﬂmu:nm%;‘ T il i -
would not only bind the President, but it also would pro-emp(istate laws gy cvenWiipersede ope g | ) &
nconsistent federal statutes and treaties tha! were . enacted: before the Tyle -of ‘customary. . .
international law came into being This has pever happensd Indeed, giving customary - !
ﬁﬂuﬁmﬂhﬁ:mnmm&rmmmmEEmCM%WM'ﬂg i s
wmdm“mﬁmdw-mdmmmmmmﬂﬁﬂ@!t-'a".i.E,-
governmen! that never underwenl any spproval” by~ ' : TS
cuslomary intermational law does not have these effccts, as the constitubional dext, i
mosl tensible readings of the Constitution indicate, then it cannot be truc fedaral law undothe®
Supremacy Clause.  As pon-federal law, then, customary internationa! law cannot bind the
President or the cxecutive branch, in soy legally meaningful way, in its conduct of the war in
Yol

control over foreign relations and his Commander in Chicf autharity, - As we _have. nated, the P}

President under the Constitution is given plenary suthority over the conduct of the Nation's

forcign relations and over the use of the military. Imporzsg customary interpanonal law notions -

the Commuander iz Chief and Chicf Executive 1o determine bow best to conduct the Nagiog's !

elitary affaurs. Presidents and courts have agreed that the President enjoys the fullest discretion

permitted by the Constitution in commanding troops in e Seld™ It is dificult 1o sec what =%

restrict the exercise of the President’s plenary power in this area, which is granted o him directly

by the Constitution. Further, reading customary intermational law to be federal law would

improperly inhibit the President's role as the representative of the Nation in its foreign affairs. '

Customary law is not static; it evolves through a dynamic process of Siate custom and practice.

“States necessarily must have the suthority to contravene international mr'u:llll,.hpm‘:{u,_ﬁ_qr s ; 1
1

l:'-nill.ldhlHuuh-plynﬁﬂxﬂbrmmmm:.LT:I-Ehuk.mMﬁnhmnEIJﬁﬁ!,
808-10 (D.C. Cir.1984) (Bock, )., concurning), con. desied, 470 U.S. 1003 (1985), as well as by acadesmcs, sec
MLMlIﬂmeMWHMH—mMH
Fovdimn L. Rev. 319, 330 (1997 gy, (s
“hﬂthﬂhEMMMuhmmm{:nﬁm
Amiinm Alorswy Gemenl Offier of Legal Comsel, B The Presdents Comstibuisonsl Authority o Comdacs
Prm“mamhhwn.mlmwﬁ; Ve
'lhﬂw_#i-uh--:ﬂ--ﬂ--qhhm‘h_g# *
ot ouly a0 a2 e of poscally sccrpted sad Tadnonal naler, M would e Coun, bt alse s a2 advocaie of
satelands i belarves deszabic for e cormmusiy of Mtens sd pomcove of patone) CoBoo ™ Sabbasine, 376
US. a2 432.33. See abo Ruppesecker v. Usisnd Stmes, 509 F.Supp. 1024, 1029 (XD, Cal 1989) ("Underde 33
mﬁmdmﬁ“ﬂm‘ﬂ“[ﬁi——ﬂhﬂhMH F
Prades =), istermationa] Load Line Convention, AR’y Gen ot 123-24 (Presidest “ypeak]s] for the nazion”™ fp
mmbmy druriseten sndor misrmatonsl law) . — I
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wt observed in 1985, “ﬁ]fthlfmtdﬁmumhmnpﬂ:m I -qvn
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pocessary.”'™  The powe 1o ovemide or igoore customary inlemational eve Tt
applying to armed coaflict, is mwrpﬂpninflh:ﬁuﬁuﬂ‘lfmpaﬁm:w Rz
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Thurd, if customary intermational law is truly federal:law, it w:h]r'*
enforceable by the federal courts.  Allowing international Law 'EJ'-“
war power in this way, boweve, would expand the fl:dﬂ'lljudm:rfl :uthu*q. into 3
it has litle competence, where the Copstitubion docs not textually. call - l'm]!.} Intervent e
where it risks defiance by the political branches. Indeed, Eﬂhn;mrmrymtﬂnma pr
federal law would require the judiciary to istervene inio the most deeply of hm::l.‘i{‘“ fis.” "'35‘ ’
those concerning war. This the federal courts have said they will not da,. mnﬁ_mubl Lﬂunng 1.':_11‘:, [:'-‘u
Kosavo conflict'™ Again, the practice of the branches demunsrales” ot T
customary international law to be federal law, This position makes sense sthe '
democratic theory, because canceiving of international Jaw as a restraint on warmaking would?
allow norms of questionable democratic origin to constrain actions validly taken under the U.S.
Constitution by popularly accountable national representatives. s
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Bundmihn:mmdmhmnfmmmnﬂmrmmnd , we conclude
mumy:mlmurynﬂnnfmmmmﬂhwlhulmﬂrwm:mﬂlﬂ _-.IJII'.H, ! —_—
President or the ULS. Armed Forces in their conduct of the war in Afghsnistan. - . .0 22y i

the Lows of War 1o or : ‘mm?v'::-::'_.‘.' -

Mlhnu;h:uﬂm?mmmmlhwdnunﬂhmdlhcmm:hﬁdmmmﬂ
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to the laws of war. Whleﬂumdlmymuﬁmﬂuumhmmmnml
Plﬂdll:tuflhdFﬂﬂdmﬂﬂﬂmmlﬂdﬂmﬂndmdﬂhmfﬂtmnv:pnmmpmm
cffectively.
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The President has the legal and constitutional suthority to subject both al de:. md
Taliban to the laws of war, and 1o try their members before military courts or :nm:mnn:
instituted under Title 10 of the United States Code, if he so chooses, Section 818 of title. 10— .
provides in part that *[g)eneral courts-martial . . . have jurisdiction 1o try any. person Fhﬂ,‘p}f\‘}n
law of war is subject 1o trial by a military tribunal and may adjudge uny permitted b
the law of war” (except for capital punishment in certain cases). Section 821 allows for the trial
“offenders or offenscs that by statute or by the law of war may be tried by military commissions,
provost courts, or other military tnbunals.” We have described the jurisdiction and usage of
muilitary tribusals for you in a separate memorandum. 'We do pot believe that these courts would
MthmMu[ﬂMw&Tmhmmfwmmﬂwﬂﬂ' '
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" See, c.g, Campbell v. Clinton, 203 F_34 19, 40 (D.C. Cir.), cert. demind, $31 UL.S. 815 (2000).
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war, even though we have concluded that the laws of war have no' I"f'-‘-'.'t‘.!-_r ;

- on the President Cl-?*
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Mumh::mﬁemﬂﬂtnmﬁHMDflﬁlm
cssence, & miluary measure that the President can onder as:Comm fnzEh
mmmmummmmm & u.
measures by the military command not cnly to repel and - puti]
subject mdu:rplﬂrn:ﬂnmlhnmmmﬂw'humlh::m 1
military effort bave violated the law of war. ™™ lnmlhﬂ'mri Ferp
absence of anempts by Congress to limit the President's power, 2 T “;,"t,:r'-
Chief of the Army and Navy of the United States, Emr,mum:.nfw :@1 %

the jurisdiction and procedure of military commissions md nﬂu}

commissionsy in temtory occupied by Ammed Eomes :
hiCnmnundumChmrmlhnnmmchtﬂdm:uuldmpmmhwauw m ..-...-,._jr. {._
Qacda and the Taliban militia as part of the medsures Tecessary™1o-b R e T s
successfilly. 3

Moreover, the President’s general suthonty over the conduct of foragn relations entails
lh:lp-n:iﬁ:puwmawmﬁ:ﬁmnflh:Uﬂtndsmuhnihmfh:mnfhmhmﬂ
hwltn:nuymdmth::pphﬂnwufmmumdlmmsmﬁchm,ﬂ“m By
principles of international law in its relations with other stales, the Exccutive Brapcl. ’;!
nﬂyummlmlﬂnfgmﬂlﬂrtcrpﬂimdnﬂmnnﬂmiu,#ﬂmdﬁmhmm
an advocate of standards it belioves desimble for the community of nations and profecuve of
rational concerns.”™ Mhﬁmﬂﬂmpmﬁmhwmm
:h:UmMSmumdumm:ﬂmmapmuumnwhwprpmuﬂflh:
cuslomary or common laws of war. Certainly, given the extent of bostilities both m the Lnited
Sumes and Afghanistan since the September 11mﬂJmthuHTﬂd=Eﬂﬂﬂ:,Fd£= y e :
Pentagon, the scale of the military, diplomatic and Fnancial commitments by the United Stafes i
and its allies to counter the terrorist threats, and the expected duration of the conflicy, it wanld be 7 i
ﬂﬂmﬂ!mnlhhrnrdnﬁﬁhdMIwﬁnﬁlhﬂlmndmmufWﬂlﬂqifm, 4 :
mggenng application of the common laws of war., He could mnrmnmh]r_ﬁndm:ul.l;lugg. v"-i_ O
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the Taliban militia, and other related entitics that are engaged in conflict with the United States .
were subject (o the duties imposed by those laws. Even if members of these groups,and
organizations were considered to be merely “private” actors, they could mn:l.h:lu&‘nﬁ_gﬂd‘—"-

subject to the laws of war,'” R N

In addition, Congress has delegated 1o the President sweeping authority with respect to
the present conflict, and cspecially with regard to those organizations and individuals implicated

"™ Ser Ex parse Quirin, 317 US. 1, 28-29 (1942} of, Hirow v. Mac Arthier, 338 U5, 197, 208 (1948)(Douglas. L. __, «
eomomErng] [Aprecmesd with Allies to establich mteroatinea] eibunals o by sooused war crimminals whe wep cormy
affical or wrend service membhors was ™3 pert of the prosecunon of e war, It s o furberznce of the bostilities .
dtt:d.lﬁl“ﬂdﬁjwmdmm&wh'}. S I
mm..rmmu.s 341, 148 (1952). RN T

o Sebbating, 376 U 5. a1 432-33. e i

"™ Sox Kadic v. Kavadsic, 70 F 3d 232, 243 (24 Cir.) (“The Habillry of privese individualy hmnm
Bas beem rocopnized mece World War | snd was confirmed st Nuremberp after Woeld Was I . . . end remains togday
a5 important aspect of iptornational law. ™), cert demied, S18 US. 1003 (1994). 3
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in the tarrorist attacks of September 11, 2001, In the wake of thesg e
Pub. L. No. 107-40, 115 Stat. 224 (2001). Congress found, th
treacherous violence were commiticd against the Umt:%ﬂ
render it both necessary and :qq:n-npnm that lheUml:ﬂ ET.IIIE “4‘1._.
and to protect United States citizens both at home mlil.uhmm:f, T LT
pose an unusual and extraordinary threat to the national security” - orc) g ":
States.” Section 2 of the stute authorized the President “10. F““

force against those nations, organizations, or pn::g_uj_...ht.. determin __,
mmmnndmmd:dmctmm.ﬁamak:malmnndunSmm 2008 B ST
organizations or persons, in ur:!:rh:rpmml auyfuhuta:uarm::mmqqﬂ' ST A RTRST g:;
United Swtes by such nations, ur:gumnan.'- or persams.”  Read together with TJ:: E:rgsrdmt’s
constitutional authoritics as Commander in Chief and as interpreter of ml:m.anu-nal-.law"thﬁ Fa ;
suthorization.allows the President 1o subless tembers.of al Qpgdu ke Taliban milit Jm'a ‘other 31
affilizted groups to trial and punithment for violations of the common laws :
President determines that it would further the conduct of mhumapmummmnmn
defense and security of the United States and its citizens.

C. May a U5, Servicemember be Tried for Violations of the Laws of War?

also apply to United States military personnel engaged in armed mﬂn.ﬂmﬂaﬁ%@ g

You have also asked whether the laws of war, as incorporated hy-gefi po.
1: ;
the Taliban militia. Even though the customary laws of war d.n not bind the Presi dg:ﬁ!ﬁiém{ _

law, the President may wish to extend some or :Jlnfsu:.h hmmmzman‘t-ﬂfU

military operations in this conflict, n'wm:uun::mlurmznbmafal o5,

captured in the conflict. 1M 15 within his constitutional mﬂmnt:.- as Eﬂmmmdqﬂ':.., i g

The common laws of war can be viewed as rules governing the conduct of military. Pﬂ'@?l__.l_._ﬂ : T

time of combat, and the President has undoubted authority to pmmulgan: such rules.and, o 1

= o e =i F =

provide for their enforcement'™ The Army's Manual on the Law nf Land. Warfare, which f

represents the Army's interpretation of the customary international Law Eu\rmmg armexl confhiet,

can be ﬂpmﬂind. aliered, or overridden al any time by presidential act, as the Manual steelf |
recognizes. ™ This makes clear that the source of autbority for the application of the custnmm;'.-"
}

) The President has broad matharsy under the Commander in Chief Clause o ke action to superintend-the

eilstary thal overlaps with Coppress's power to coeate the armed forces and to make rules for their regulation. (See .

Loving v. United States, 517 ULS. 748, T72 (195%6) (" The Presdent’s dutics as Commander @ Chiel . . . require him

to ke responchle and continuing action to supcrintend the rmilitery, mehiding cmots-martial *); United States v.

Eliasan, 41 U.5. (16 Pet) 291, 301 (1842) (*The power of the exccutive to establish rules and regulstions for the
fovermroent of the army, i undoubted ") The execuotive branch has loog msseried that the President hay “the '
wnquestionsd pawer to extabhiab roles for the government of the army”® i the absence of lepislation, Power of the

Presiderdt 10 Create 3 Militis Boregn in the War Deparenent, 10 Op. An'y Geoo 11, 14 (1861). . ].ndmd,.u_mwhlﬂ., 4
date, Atiomney Geoeml Wint concloded thar regulations mmaed by the Provident on his independent suthority
ﬂmﬂmmmlhﬂmpmupuldmmmmkpﬂ-num'mﬂmmm

do pot conflict with pasitive legislation.” Brovet Pay of Geneml Macomb, | Op. Air'y Gen. 547, ﬂﬂﬂﬁﬂh‘,l'hﬂt ﬁ.:r ¥
MWﬂEMHMEMhHMWMmmw

in cases involving members of the Armed Forees: "[ijndeed, until 1830, courn-pumial were coovened salely-on {the '-_ﬁ_
President’s] sutthority as Comomsnder-in-Chief® Conpressional Research Service, 'I‘I::Em!nwu.mufﬁ:'l.}mhi

Sotes of Americs: Analysis apd Interpretation 479 (1987). R T T

UFM 2710, ch 1, § 7(e)
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the common laws of war (o this conflict.  This, oo, unupmnlﬂ:tw; c
Cluel authonity. hmhmnlﬂnhtmumhhm Er
mm:t,th:hmdﬂmy effectively determine the | mﬂ'ﬁ" [,
commissions. He could thus preclude the trials of United States
charges of violahona of the common laws of war.

Finally, a presidential determinafion concemimg the lpp
mhhﬂn&afﬁ:h:ﬂwu&”ﬂmﬂmﬂxﬂmd
of military justice from™applyiny W™ memberyof ke thS—A T
Armed Services would still be subject 1o trial by courts martial forar :
Code of Military Justice (the “UCMI™)" Inﬂnd,nl’lh:?rmdmmum-uqﬂ._ ),
certain comunon laws of war for the military to follow, Elw:unhq'lhlqﬁwﬂwuqmm -'- ;
an offense under the UCMI.'™ Thus, although the President is not constitutionally bound by the #" I

!

|.

cusiomary laws of war, he can siill choose to require the U.S. Armed Forces to obey them
through the UCMJ. . o
- -*-,_‘--nu-nt

mmwmmnm:mmrymmmmﬂh“ufmdmﬂmdnmhmﬂh=
Premdent does not, is sny way, compel the conclusion that members of the U.S. Armed Forces -<
who commit acts that might be conudered war crimes would be free from militery justice. =, -
Conclgion S S Y
- L B = j
mmmm“mumhmwummﬂ —_—
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tal by mulitary commission of al Queda or Taliban prisonens. Wilhununﬂud:mllmflﬁty_ '
intenational law has no bindmg legal effoct on sither the President or the military because it is - +
ot federal law, as recognized by the Constitution Nopetheless, we also believe that the
anﬂanEnmmdntnEh:Lhnhﬂmmmumﬂummqmm&::uﬂuqnjﬁ?}

of war on both the al Qaeda snd Taliban groups and the U.S. Armed Forces, . ity e Et v
Please let us know if we can provide further assistance, rigeiey u“‘?ﬁ; i

" ousc § 892 (2000)

L
i
1
i
‘i
e e ----A e - -




	20020109Part1
	20020109Part2
	20020109Part3
	20020109Part4

